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U.S. Customs Service 
(T.D. 77-23) 


Importations by agencies and offices of the United States Government— 
Customs Regulations amended 


Parts 10 and 142 of the Customs Regulations amended to revise and clarify the 
provisions relating to importations by agencies and offices of the United States 
Government; sections 10.100-10.104 revised; 142.4 amended; and section 
10.105 deleted 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—UNITED States Customs SERVICE 


PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


PART 142 — SPECIAL PERMITS FOR IMMEDIATE DELIVERY PRIOR TO 
ENTRY 

Sections 10.103, 10.104, and 10.105 of the Customs Regulations 
(19 CFR 10.103, 10.104, 10.105) presently contain provisions relating 
to importations made by or for the account of agencies and offices of 
the United States Government. These sections provide that, with 
certain exceptions, importations made by or for the account of an 
agency or office of the United States Government are subject to duty. 
These sections also set forth immediate delivery procedures for certain 
specified governmental agencies, waiving the bond otherwise required 
in support of the immediate delivery application, and provide for 
the entry or withdrawal from warehouse for consumption by any 
agency or office of American goods returned. These sections do not 
contain provisions for the temporary importation of articles for 
United States Government agencies, although it has been Customs 
practice to permit all United States Government agencies the privilege 
of waiving the bond which is normally required for temporary im- 
portations made under the procedures set forth in section 10.31 
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et seq. of the Customs Regulations (19 CFR 10.31 et seq.). The Customs 
Service has also extended to Government offices and agencies generally 
the privilege of waiving the bond otherwise required in support of 
an application for immediate delivery. 

Accordingly, in order to incorporate in Part 10 of the Customs 
Regulations (19 CFR Part 10) the current practice of extending to 
all United States Government agencies and offices the privilege of 
waiving the bond otherwise required in support of an immediate 
delivery application, to set forth provisions for temporary impor- 
tations by agencies and offices of the United States Government, 
and to clarify other aspects of importations by United States Govern- 
ment agencies, the sections under the heading ‘United States Govern- 
ment Importations” are revised as set forth below. A conforming 
change is also made to section 142.4 of the Customs Regulations (19 
CFR 142.4) to indicate that the bond otherwise required by that 
section in support of an immediate delivery application may not be 
required in the case of an application filed under 10.101 of the Cus- 
toms Regulations. 


PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


Part 10 of the Customs Regulations is amended by revising the 
sections under the heading “United States Government Importa- 
tions” to read as follows: 


Unitep States GOVERNMENT IMPORTATIONS 


§$10.100 Entry, examination, and tariff status. 


Except as otherwise provided for in sections 10.101, 10.102, 
10.104, 141.83(c)(8), 141.102(d), or elsewhere in this chapter, 
importations made by or for the account of any agency or office 
of the United States Government are subject to the usual Customs 
entry and examination requirements. In the absence of express 
exemptions from duty, such as are contained in item 830.00, 
$31.00, 832.00, 833.00, 834,00, 835.00, 836.00, or other items in the 
Tariff Schedules of the United States (19 U.S.C. 1202) providing 
for free entry, such importations are also subject to duty. 


§ 10.101 Immediate delivery. 


(a) Shipments entitled to immediate delivery. Shipments consigned 
to or for the account of any agency or office of the United States 
Government, or to an officer or official of any such agency in his 
official capacity, shall be regarded for purposes of these regulations 
as shipments the immediate delivery of which is necessary within 
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the purview of section 448(b), Tariff Act of 1930, as amended (19 
U.S.C. 1448(b)). 

(b) Immediate delivery applications. The shipments described in 
the preceding paragraph may be released upon the filing of im- 
mediate delivery applications on Customs Form 3461 as set forth 
in subpart A of Part 142, of this chapter. Such applications may be 
limited to particular shipments or may cover all shipments im- 
ported by the Government agency making the application. They 
may be approved for specific periods of time or for indefinite periods 
of time, provided in either case they are supported by blanket 
carrier’s certificates and stipulations as provided for in paragraph 
(c) of this section. 

(c) Blanket carrier’s certificates and stipulations. Before the 
release of a shipment under an immediate delivery permit, evidence 
of the right of the applicant to make entry for the articles shall be 
furnished the district director in accordance with the provisions of 
sections 141.11 and 141.12 of this chapter. A blanket carrier’s 
certificate and release order on Customs Form 7529 may be accepted 
by a district director for all shipments for the same consignee which 
may be brought to a port by a carrier during any period stated on 
the form. 

(d) Bond. No bond shall be required in support of an immediate 
delivery application provided for in this section if a stipulation in 
the form as set forth below is filed with the district director in 
connection with the application: 


che Seas tee eee en ge 
(Title) 
thorized representative of the ro 
(Name of United States Government department or agency) 


stipulate and agree on behalf of such department or agency that a 
applicable provisions of the Tariff Act of 1930, as amended, and the 
regulations thereunder, and all other laws and regulations, relating 
to the release and entry of merchandise will be observed and 
complied with in all respects. 





(Signature) 

(e) Timely entries required. If proper entries for consumption for 
importations released under these regulations are not filed within 
a reasonable time, appropriate steps shall be taken to insure the 
prompt filing of such entries. 


§ 10.102 Duty-free entries. 


(a) Invoice or declaration. No invoice or other declaration of the 
shipper shall be required for shipments expressly exempt from duty 
as provided in item 830.00, 831.00, 832.00, 833.00, 834.00, 835.00, 
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836.00, or other items in the Tariff Schedules of the United States 
(19 U.S.C. 1202) providing for free entry. However, the importing 
Government agency or office shall present any invoice, memoran- 
dum invoice, or bill pertaining to the merchandise in its possession 
or available to it, or, if no such invoice or bill is available, a pro 
forma invoice prepared in accordance with section 141.85 of this 
chapter, setting forth adequate information for examination and 
determination of the dutiable status of the merchandise. In addition, 
the district director shall only admit articles free of duty under 
item 832.00, 833.00, or 834.00, Tariff Schedules of the United States 
(19 U.S.C. 1202), upon the receipt of a certificate executed in the 
manner and form described in paragraph (b) of this section. 

(b) Certification. One of the following certificates executed by a 
duly authorized officer or official of the appropriate Government 
agency or office is required for free entry of articles under item 
832.00, 833.00, or 834.00, Tariff Schedules of the United States 
(19 U.S.C. 1202). The certificates may be printed, stamped, or 
typewritten on the Customs entry or withdrawal form, Customs 
Form 7501 or 7506, or on a separate paper attached to the entry 
or withdrawal form filed by the Government agency or office, 
provided the certification is clearly and unmistakably identified 
with the articles covered by the entry or withdrawal. 

(1) Articles for military departments, item 832.00, TSUS. 

I certify that the procurement of this material constituted an 

emergency purchase of war material abroad by the Department 

of the (name of military department), and it is accordingly 
requested that such material be admitted free of duty pursuant. 
to item 832.00, Tariff Schedules of the United States. 


(Name) 





(Title), who has been designated to execute free- 
entry certificates for the above-named 
department. 





(Grade or Rank) ~ (Organization) 
(2) Articles for the General Services Administration, item 833.00, 
TSUS. 
Pursuant to item 833.00, Tariff Schedules of the United States, 
I hereby certify that the above-described materials are strategic 
and critical materials procured under the Strategic and Critical 
Materials Stock Piling Act (50 U.S.C. 98b). 


(Name) 





(Title), General Services Administration, who 
has been duly authorized to execute the above 
certificate. 
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(3) Articles for the Energy Research and Development Adminis- 
tration, item 834.00, TSUS. 
I certify to the Secretary of the Treasury that the above-described 
materials are source materials purchased abroad, the admittance 
of which is necessary in the interest of the common defense and 
security, in accordance with item 834.00, Tariff Schedules of the 
United States. 


(Name) 


(Title), who has t een authorized to execute free- 
entry certificates for the Energy Research and 
Development Administration. 

(c) Release of shipments. Shipments for which free entry has been 
or will be claimed under item 832.00, 833.00, or 834.00 of the 
Tariff Schedules of the United States (19 U.S.C. 1202), shall be 
released after only such examination as is necessary to identify them. 

(d) Entry in Government name. All materials for which free entry 
is claimed under item 832.00, 833.00, or 834.00 of the Tariff Sched- 
ules of the United States (19 U.S.C. 1202), shall be entered, or 
withdrawn from warehouse, for consumption in the name of the 
Government department whose representative executes the certifi- 
cate set forth in section 10.102(b) unless exemption from this re- 
quirement is specifically authorized by the regional commissioner 
of Customs. 


§ 10.103 American goods returned. 


(a) Certificate required. Articles entered, or withdrawn from ware- 
house, for consumption in the name of an agency or office of the 
United States Government (with the exception of military scrap 
belonging to the Department of Defense) may be admitted free of 
duty under item 800.00, Tariff Schedules of the United States (19 
U.S.C. 1202), upon the filing of a certificate on the letterhead of 
the agency or offlce in the following form in lieu of other entry 
documentation: 

I hereby certify: 
1. That the following articles imported in the 


(Name ofcarrier) 
_____ at the port of 7 a on ____ con- 
(Port) (Date) 

sist of returned products which are the growth, produce, or manu- 
facture of the United States, and have been returned to the United 
States without having been advanced in value or improved in condi- 
tion by any process of manufacture or other means, and that no 
drawback has been or will be claimed on such articles, and that the 
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articles currently belong to and are for the further use of 


(Agency 
or Office) eft, 
Number of Bill of General Description 
Containers Lading No.* of Articles 


*If shipment arrives in the United States on a commercial 
carrier. 

2. That the shipment does not contain military scrap. 

3. That the shipment is entitled to entry under item 800.00 of 
the Tariff Schedules of the United States free of duty. 

4. That I am a military installation transportation officer 
having knowledge of the facts involved in this certificate. 

or 


I am an Officer or official authorized by 
(Agency or Otfice) 


to execute this certificate. (Whichever is applicable.) 


~ (Naine) 
~~ (Rank and branch of service or Agency : 
or Ottice) 

(b) Combined certificate when articles are intermingled. When 
articles claimed to be free under item 800.00 and other articles 
claimed to be free under item 832.00, 833,00, or 834.00 of the Tariff 
Schedules of the United States (19 U.S.C. 1202), are intermingled 
in a single shipment in a manner which precludes separation for 
the purpose of making claims for free entry under the separate 
categories, all the articles may be covered by a combined certificate 
which follows the requirements of section 10.102(b) and paragraph 
(a) of this section. 

(c) Execution of certificate. The certificate required by paragraph 
(a) of this section may be executed by any military installation 
transportation officer having knowledge of the facts or by any 
other officer or official specifically designated or authorized to 
execute such certificates by the importing Government agency 
or office. If the merchandise arrived on a commercial carrier, the 
entry shall be supported by evidence of the right to make it. 


§ 10.104 Temporary importation entries for United States 
Government agencies. 


The entry of articles brought into the United States temporarily 
by an agency or office of the United States Government and claimed 
to be exempt from duty under Schedule 8, Part 5C, Tariff Schedules 
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of the United States (19 U.S.C. 1202), shall be made on Customs 
Form 7501. No bond shall be required if the agency or office files a 
stipulation in the form set forth in section 141.102(d) of this chapter. 
In those cases in which the provisions of Schedule 8, Part 50, 
Tariff Schedules of the United States (19 U.S.C. 1202), are not met, 
however, the district director will proceed as if a bond had been 
filed to cover the particular importation. Articles temporarily 
imported by a Government agency or office under this section are 
entitled to immediate delivery under the procedures set forth in sec- 
tion 10.101. 


Footnotes 95, 96, 97 and 98, to section 10.103 are deleted. Section 
10.105 is deleted and reserved for future use. 

(R.S. 251, as amended, sees. 448, 623, 624, 46 Stat. 714, as amended, 759, a 
amended, (19 U.S.C. 66, 1448, 1623, 1624)) 


PART 142 — SPECIAL PERMITS FOR IMMEDIATE DELIVERY PRIOR TO ENTRY 
The first sentence of section 142.4 is amended to read as follows: 
§ 142.4 Bond. 


Except as provided in section 10.101(d) of this chapter, no 
special permit for immediate delivery shall be issued until there 
has been filed a bond, with an approved corporate surety, of one 
of the following types: 

* * * * * 

(R.S. 251, as amended, secs. 448, 623, 624, 46 Stat. 714, as amended, 759, as 
amended (19 U.S.C. 66, 1448, 1623, 1624)) 

Because these amendments merely relax present requirements and 
involve only agencies or offices of the United States Government, and 
require no public initiative, notice and public procedure thereon is 
found to be unnecessary, and good cause exists for dispensing with a 
delayed effective date under the provisions of 5 U.S.C. 553. 

Effective date. These amendments shall be effective upon publication 
in the FeperAL REGISTER. 

(ADM-9-03) 


VERNON D. ACREE, 
Commissioner of Customs. 


Approved January 4, 1977, 
JERRY THOMAS, 
Under Secretary of the Treasury. 


[Published in the Feperat Register January 11, 1977 (42 FR 2310)] 
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(T.D. 77-24) 
Air Commerce Regulations—Customs Regulations amended 


Section 6.14(e) of the Customs Regulations, relating to landing requirements 
for private aircraft arriving from areas south of the United States, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuarptrer I—Unitep States Customs SERVICE 
PART 6 — AIR COMMERCE REGULATIONS 


On September 9, 1976, a notice of proposed rulemaking was pub- 
lished in the FepmRAL Recister (41 FR 38187), which proposed to 
amend section 6.14(e) of the Customs Regulations (19 CFR 6.14(e)) 
by adding the Presidio-Lely International Airport at Presidio, Texas, 
to the list of designated airports for private aircraft arriving from 
areas south of the United States. No comments were received re- 
garding the proposal. 

Accordingly, the list of designated airports set forth in section 
6.14(e) of the Customs Regulations (19 CFR 6.14(e)) is amended by 
inserting ‘Presidio, Texas’ and ‘‘Presidio-Lely International Air- 
port” directly after ‘“Nogales, Arizona” and “Nogales International 
Airport,” rsepectively. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 1109, 79 Stat. 799, as amended 
(19 U.S.C. 66, 1624, 49 U.S.C. 1509)) 
Effective date. This amendment shall become effective 30 days 
after publication in the Feprrau Register. (095990) 
(AD M-9-08) 
Vernonp D. AcreEz, 
Commissioner of Customs. 


Approved January 3, 1977, 
Jerry THOMAS, 
Under Secretary of the Treasury. 


{Published in the Fepprau Reatster January 11, 1977 (42 FR 2309)] 
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CUSTOMS 17 
(T.D. 77-25) 
Withdrawal of Supplies for Vessels—Customs Regulations amended 


Section 10.59(e), Customs Regulations, relating to Customs Form 5125, Appli- 
cation for Withdrawal of Bonded Stores for Fishing Vessel and Certification 
of Use, amended 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuHapter J—Unitep States Customs SERVICE 


PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


On June 8, 1976, a notice of proposed rulemaking was published in 
the FrppraLt Recister (41 FR 22952), which proposed to amend 
paragraph (e) of section 10.59 of the Customs Regulations (19 CFR 
10.59(e)) to require that Customs Form 5125, Application for With- 
drawal of Bonded Stores fer Fishing Vessel and Certification of Use, 
be submitted in triplicate, rather then in duplicate as is presently 
required. The additional copy shall be submitted to the district 
director at each Customs port along with the original and shall be 
retained by the withdrawer as evidence of consumption of stores on 
board or proper landing under Customs supervision. 

Interested persons were given 30 days from the date of publication 
of the notice to submit data, views, or arguments with respect to the 
proposed amendment. No comments were received and it has been 
determined that the proposed amendment should be adopted as set 
forth in the notice of proposed rulemaking. 

Accordingly, paragraph (e) of section 10.59 of the Customs Regula- 
tions (19 CFR 10.59(e)) is amended as set forth below: 

PART 10 — ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 
§ 10.59 Exemption from Customs duties and internal revenue 


tax.*° 
* * ok Ed * 


(e) Vessels of the United States documented to engage in the 
fisheries and foreign fishing vessels of 5 net tons or over may be 














CUSTOMS 19 


allowed to withdraw distilled spirits (including alcohol), wines, and 
beer conditionally free under section 309 of the Tariff Act of 1930, 
as amended, if the district director is satisfied from the quantity 
requested, in the light of (1) whether the vessel is employed in 
substantially continuous fishing activities, and (2) the vessel’s 
complement, that none of the withdrawn articles is intended to be 
removed from the vessel in, or otherwise returned to, the United 
States without the payment of duty or tax. Such withdrawal shall 
be permitted only after the approval by the district director of a 
special written application, in triplicate, on Customs Form 5125, of 
the withdrawer, supported by a bond on Customs Form 7603 
executed by the withdrawer. Such application shall be filed with 
Customs Form 7506 or 7512,” as the case may be. The original 
and the triplicate copy of the application, after approval, shall be 
stamped with the withdrawal number and date thereof and shall 
be returned to the withdrawer for use as prescribed below. Approval 
of each such application shall be subject to the condition that the 
original and the triplicate copy shall be presented thereafter by the 
withdrawer or the vessel’s master to the district director within 24 
hours (excluding Saturday, Sunday, and holidays) after each sub- 
sequent arrival of the vessel at a Customs port or station and that an 
accounting shall be made at the time of such presentation of the 
disposition of the articles until the district director is satisfied that 
all of them have been consumed on board, or landed under Customs 
supervision, and takes up the original application. (The withdrawer 
shall retain the triplicate copy as evidence of consumption on board 
or landing under Customs supervision). The approval shall be 
subject to the further conditions that any such withdrawn article 
remaining on board while the vessel is in port shall be safeguarded 
in the manner and to such extent as the district director for the port 
or place of arrival shall deem necessary and that failure to comply 
with the conditions upon which a conditionally free withdrawal is 
approved shall subject the total quantity of withdrawn articles to 
the assessment and collection of an amount equal to the duties and 
taxes that would have been assessed on the entire quantity of 
supplies withdrawn had such supplies been regularly entered, or 
withdrawn, for consumption. 
* * * * * 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 
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Effective date. This amendment shall become effective 30 days 
after publication in the FmprErRAL Reaister. (095993) 
(ADM-9-03) 
Vernon D. Acres, 
Commissioner of Customs. 


Approved January 3, 1977, 
JERRY THOMAS, 
Under Secretary of the Tresaury. 


[Published in the Feprrau Reaister January 11, 1977 (42 FR 2309)] 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1181) 
Ruyopia, Inc. v. Tue Unirep Sratss, No. 76-14 (— F. 2d —) 


1. CLASSIFICATION — CHEMICAL Compounp (N-Mrruyt GLuUCcAMINE) 


Appeal by importer from judgment of the Customs Court 
sustaining classification of the chemical compound N-methyl 
glucamine, an alkanolamine, as an “other” nitrogenous compound 
within the meaning of item 425.52 TSUS. Appellant alleges N- 
methyl glucamine to be properly classifiable as a monomethyl 
monoamine under item 425.20 in accordance with the earlier 
decision of the Customs Court in Rhodia, Inc. v. United States, 
69 Cust. Ct. 19, C.D. 4366 (1972). Affirmed. 


es 


N-methyl glucamine is a nitrogenous compound containing 
a single methyl-substituted amino group (-NHCH;) and a six- 
carbon chain substituted with five hydroxyl (-OH) groups. 


3. GENERAL RuLES OF ConsTRUCTION — INTENT OF CONGRESS 


The language of item 425.20 TSUS, ‘‘[m]Jono-, di-, and tri- * * * 
methyl * * * monoamines,’ cannot reasonably be read to include 
alkanolamines such as N-methyl] glucamine. The basic term ‘‘methyl- 
monoamine”’ is susceptible of two constructions, to wit: (1) as the 
name of the specific compound methylamine (CH,NH.), or (2) 
as a generic term for any monoamine wherein a methyl group 
replaces ammoniacal hydrogen (CH,NR,R,). If Congress intended 
the former, only three specific methyl-monoamines are described. 
If Congress intended the latter, the addition of the terms ‘‘mono-, 
di-, and tri-’’ must be construed as limiting the generic term to 
the above-noted three specific compounds since these words would 
otherwise be unnecessary. 

4. Irem 425.20. 


The use of the plural form ‘‘monoamines” in item 425.20 was 
grammatically inescapable in view of the plurality of isomeric 
forms encompassed by the terms ‘‘propyl” and “butyl” and does 
not, therefore, imply a class of monomethyl-monoamino compounds. 

22 
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5. Nationat Potycuemicats, Inc. v. U.S. 


The exclusion of alkanolamines from item 425.20 is supported by 
the legislative history in that the classification under item 425.52 of 
alkanolamines not specifically provided for would continue the rate 
treatment these compounds received under the Tariff Act of 1930 
in accordance with the intent of Congress, as recognized in National 
Polychemicals, Inc. v. United States, 58 CCPA 37, C.A.D. 1001, 
433 F. 2d 1327 (1970), to generally continue existing rate treatment 
in promulgating the TSUS. 


United States Court of Customs and Patent Appeals, December 30, 
1976 


Appeal from United States Customs Court, C.D. 4630 
{Affirmed.] 


Sharretts, Paley, Carter & Blauvelt, P.C., attorneys of record, for appellant, 
Pairick D, Gill, of counsel. 

Rex E. Lee, Assistant Attorney General, David M. Cohen, Chief, Customs 
Section, Herbert P. Larsen, attorneys of record, for appellee. 


(Oral argument December 1, 1976 by Patrick D. Gill for appellant and by Herbert P. Larsen for appellee.] 


Before Markey, Chief Judge, Rico, Batpwin, LANE and MILLER, Associate 
Judges. 


Ricu, Judge. 

[1] This appeal is from the judgment of the United States Customs 
Court, 76 Cust. Ct. 31, C.D. 4630, 411 F. Supp. 778 (1976), hereinafter 

?hodia II, denying appellant’s motion for judgment on the pleadings 
and granting the Government’s motion for summary judgment, 
thereby sustaining the classification of the chemical compound 
N-methyl] glucamine (NMG) under the “basket provision” for “other” 
nitrogenous compounds, item 425.52 of the Tariff Schedules of the 
United States (TSUS). We affirm. 

Appellant claims that NMG should be classified as a mono-methyl- 
monoamine under TSUS item 425.20 in accordance with the earlier 
decision of the Customs Court in Rhodia, Inc. v. United States, 69 
Cust. Ct. 19, C.D. 4366 (1972), hereinafter Rhodia J, where the same 
issue with respect to the same compound was oppositely decided. 
Familiarity with the opinions of the Customs Court in both Rhodia 
cases is assumed. 

[2] The importation is a nitrogenous compound, more specifically, 
an alkanolamine, which is used in the formation of detergents, phar- 
maceuticals, dyes, and X-ray contrast media. The compound has been 
variously named “N-methyl glucamine,” ‘‘meglumine,” ‘‘1-deoxy-1- 
(methylamino)-D-glucitol,” and ‘1-methylamino-2,3,4,5,6-pentahy- 
droxyhexane.” NMG has the following structural formula: 

226-101—77 4 
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OH OH OH OH H 
éu,—-bn—bu-cH=Cn=cm=N=cih 
bu 

The right-hand side of the molecule, as illustrated, contains a single 
methyl-substituted amino group (-NHCHs), while the remainder of 
the molecule contains a six-carbon chain substituted with five hydroxyl 
(-OH) groups. NMG may be formed by the reaction of D-glucose 
with methylamine in the presence of hydrogenating catalyst. 

The issue, as we perceive it, is whether the language of TSUS item 
425.20, “[mJono-, di-, and tri- (methyl-, ethyl-, propyl-, and butyl) 
monoamines,” provides, in part, for a class of substituted compounds 
having a mono-methyl-monoamine functional group, i.e., compounds 
of the formula CH;,N R,R2, where the nature of R, and R; is limited 
only by the imagination of the chemist, so as to encompass alkanol- 
amines such as NMG.! 

In Rhodia I, the Customs Court held that the plain meanings of the 
terms ‘“monomethyl”’ (having one methyl group) and “monoamine” 
(having one amino group), coupled with the use of the plural form 
“monoamines,” indicate that item 425.20 defines a class of methyl- 
substituted monoamines including further substituted derivatives. 
The court concluded that NMG was such a derivative, classifiable 
under item 425.20, and overruled the classification of NMG under 
item 425.52. 

In Rhodia IJ, the Customs Court reversed its earlier decision 
because it was persuaded by the weight of newly presented expert 
opinion that it had been wrong in regarding the language of item 
425.20 as indicating the existence of a class of monoamines, and that 
the importation was not a form of the substances provided for in item 
425.20, but another compound altogether. The court went on to discuss 
the proper technique for naming NMG under Chemical Abstracts and 
similar nomenclature systems, noted that such technique involves 
determining the principal functional group according to specified 
priorities (wherein hydroxyl groups outrank amino groups), and 
concluded that NMG must be named as a polyalcohol rather than as 





1 There has been much argument about the meaning and effect of headnote 1, Schedule 4, Part 2, Subpart 
D, TSUS, which states, in part, that the compounds of the subpart ‘‘are arranged according to functional 
group” and that a compound described in more than one such grouping is to be classified ‘‘in the first group 
in which it is described’? (emphasis added). We perceive no genuine issue with respect to the application of 
headnote 1. Both parties agree that NMG must be classified as a nitrogenous compound, but it is the Govern- 
ment’s position that NMG is simply not described in item 425.20. 

There has also been considerable dispute over the proper relationship between the Chemical Abstracts 
Tules of nomenclature and the meanings of the chemical terms in TSUS Schedule 4, Part 2, Subpart D. 
These argurrents center around National Polychemicals, Inc. v. United States, 58 CCPA 37, C.A.D. 1001, 
433 F. 2d 1327 (1970), where we stated that Congress intended to generally adopt the order of precedence 
among functional groups from the Chemical Abstracts system, not the names of individual compounds, 
recognizing that Chemical Abstracts is an authoritative reference in determining chemical terminology. For 


reasons which will appear, a discussion of the disputed relationship is unnecessary to the disposition of this 
case. 
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an amine. The court stated that the monoamines described in item 
425.20 “can only be those compounds in which the amino group is not 
superseded by a function of higher priority as such functions are 
determined in accordance with the prevailing standards of chemical 
nomenclature.” Rhodia II, 76 Cust. Ct. at —, 411 F. Supp. at 779. 
The Customs Court held that NMG, being an alkanolamine, is not 
included within the scope of item 425.20. 

Appellant contends that Rhodia I was correctly decided and argues 
that NMG not only functions as an amine but also falls within the 
plain and explicit meaning of item 425.20. It is alleged that the term 
“‘mono-methyl-monoamines,” as defined in standard lexicons, con- 
notes a class of substituted methyl amino compounds. 

Appellee argues that the Customs Court correctly characterized 
alkanolamines, not as monoamines, but as entirely different com- 
pounds. Appellee also notes that hydroxy alkyl amines were expressly 
provided for in paragraph 2 of the Tariff Act of 1930, ch. 497, § 1, 46 
Stat. 590, at the original item 425.52 rate of duty,” and that the lower 
alkyl amines were traditionally classified under paragraph 5 of the 
Tariff Act of 1930, ch. 497, §1, 46 Stat. 590, 591, at the original 
item 425.20 rate of duty.* On this basis, it is urged that Congress 
intended alkanolamines to be classified under item 425.52 in order 
to preserve the rate structure of the Tariff Act of 1930. The Customs 
Court did not rely on this theory, and appellant contends that the 
legislative history is equivocal, at best, and should not be consulted 
where there is no ambiguity. 
carer 

[3] We are persuaded to sustain the decision of the Customs Court 
that alkanolamines, such as NMG, are not provided for in item 425.20. 
The appropriate inquiry, however, is not what is the proper name for 
the importation. Rather, the question is what types of chemical com- 
positions Congress intended the language of item 425.20 to encom- 
pass. Looking first to the language of the statute, and restricting our 
attention for the moment to the terms “|m]jono-, di-, and tri- * * * 
methyl- * * * monoamines,” it is clear that there is not a single 
“plain and explicit meaning” which is dispositive of this case. The 
diametrically opposed decisions of the Customs Court and the argu- 
ments of the parties on appeal amply demonstrate the difficulty of 
interpreting the basic term “‘methyl-monoamine.” From the affidavits 
in support of the cross-motions, it is seen that this basic term is 


OPINION 


# In 1963, these compounds were dutiable under paragraph 2 of the Tariff Act of 1930, as modified by T.Da 
52739, at 3¢ per pound +- 15% ad valorem. 

3 In 1963, these compounds were dutiable under paragraph 5 of the Tariff Act of 1930, as modified by T.D. 
54108, at 10.5% ad valorem. 
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susceptible of two constructions, to wit: (1) as the name of the specific 
compound methylamine (CH;NHg), and (2) as a generic term for any 
monoamine wherein a methyl group replaces ammoniacal hydrogen 
(CH3NR,R,).* 

If Congress intended the first meaning of the term “methyl- 
monoamine,” i.e., the single compound CH;NH,, then appellant’s 
cause is lost. In such a case, the addition of the terms ‘‘mono-, di-, 
and tri-”’ clearly must have been intended to expand what Congress 
viewed as a narrow term in order to include within the scope of item 
425.20 those compounds specifically enumerated, namely, monomethyl 
monoamine (CH;NH,), dimethyl monoamine ((CH;),NH), and tri- 
methyl monoamine ((CH3;)3N). Having specifically enumerated these 
compounds, Congress cannot reasonably be said to have intended the 
inclusion of other, unnamed compounds such as NMG. 

Alternatively, if Congress viewed the term ‘‘methyl-monoamine” 
as encompassing any compound of the formula CH3N R,R,, then the 
terms “mono-, di-, and tri-’”’ were unnecessary to include the three 
specific methyl-substituted amines listed above because either or both 
of R, and R, could have been a methyl group. Unless we are to 
conclude that Congress acted without sound purpose in the inclusion 
of the terms “‘mono-, di-, and tri-”’ in item 425.20, it must be assumed 
that these added terms were intended to limit the broad scope of the 
basic term to include just those three compounds specifically de- 
scribed. Having described these, again, it cannot be said that Congress 
intended to include others. Thus, regardless of which definition of the 
basic term “methyl-monoamine” Congress intended, the language of 
item 425.20 cannot reasonably be read to include alkanolamines such 
as NMG, 

[4] We note in passing that the use of the plural form ‘‘mono- 
amines’ was grammatically inescapable in view of the form of item 
425.20 and does not, therefore, imply a class of mono-methyl-mono- 
amino compounds. Included within the parentheses are the terms 
“propyl” and “butyl,” both of which represent structures with 
various isomeric forms, i.e., n-propyl and isopropyl. Thus, it would 
have been incorrect to refer to “mono-propyl-monoamine,” for 
example, since there is more than one such compound. 

[5] The exclusion of alkanolamines from item 425.20 is also supported 
by the legislative history. Appellee has asserted, without chal- 
lenge, that hydroxy alkyl amines, such as NMG, were classified 
under paragraph 2 of the Tariff Act of 1930 with a rate of duty 
(as modified by T.D. 52739) of 3¢ per pound +15% ad valorem, 


4 Webster’s New International Dictionary (2d ed. 1956), gives a similar bifurcated definition for the term 
“‘methylamine,’’ which we regard as equivalent to the basic term “‘methyl-monoamine”’ for purposes of con- 
struing item 425.20. 
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while lower alkyl amines were classified under paragraph 5 of the 
Tariff Act of 1930 at a rate of duty (as modified by T.D. 54108) 
of 10.5% ad valorem. We have recognized that Congress, in promulgat- 
ing the TSUS, generally intended to continue existing rate treatment, 
and that a relevant, although not dispositive, factor in determining 
classification is conformity with this intention. See National Poly- 
chemicals, Ine. v. United States, 58 CCPA 37, C.A.D. 1001, 433 F. 2d 
1327 (1970). If alkanolamines not specifically provided for are clas- 
sifiable under item 425.52, in accordance with appellee’s construction 
of item 425.20, then they would have been dutiable at a rate of 3¢ 
per pound +15% ad valorem at the time the TSUS went into effect, 
a rate identical to that provided under the 1930 Act. If, on the other 
hand, hydroxy alkyl amines which happen to contain a methyl 
group are classifiable under item 425.20, as appellant claims, there 
would have been a substantial reduction in duty rate to 10.5% ad 
valorem. There is nothing in the legislative history indicating an 
intention to change the traditional practice of treating the lower 
alkyl amines of item 425.20 and alkanolamines separately. 
The judgment of the Customs Court is affirmed. 
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(C.D. 4679) 
JOHN V. Carr & Son, Inc. v. UntrEp STATES 
Plastic pipe flanges 


Plastic pipe flanges were classified under item 770.10 as other 
articles not specifically provided for of reinforced plastics. Plaintiff 
contended that the flanges were properly classifiable as articles not 
specially provided for of plastics. In opposing the government’s clas- 
sification, plaintiff pointed out that by virtue of headnote 2(ii) to 
schedule 7, part 12, subpart A of the tariff schedules which governs 
item 770.10, the plastic flange, in order to come within the purview 


sy 
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of that item, must be compromised of a fibrous reinforcing material 
such as fibrous glass. In this setting, plaintiff argued that the 
chopped strands of fiber glass which were used in the manufacture 
of the flange to reinforce the plastic were not a fibrous material. 
Held that the imported flanges were properly classified by the 
government under item 770.10 on the basis that chopped fiber 
glass strands are a form of fibrous glass material within the meaning 
of the tariff schedules. 
Common Mrantne—Frsrovus Guiass 

Congress intended the terms fibrous glass and fiber glass to be 
used interchangeably. They are synonymous for tariff schedule 
purposes. 


Court Nos. 70/5763, etc. 
Port of Detroit 
[Judgment for defendant.] 
(Decided December 21, 1976) 


Cross, Wrock, Miller & Vieson (Nathan B. Driggers and William D. Belski of 
counsel) for the plaintiff. 

Rex E. Lee, Assistant Attorney General (Joseph I. Liebman and Ira J. Grossman, 
trial attorneys), for the defendant. 


Maerz, Judge: This action comprises seven consolidated pro- 
tests which raise the question as to the proper tariff classification of 
plastic pipe flanges imported from Canada in 1969 and 1970. The 
merchandise was classified by the government under item 770.10 of 
the Tariff Schedules of the United States, as modified by T.D. 68-9, 
as articles not specially provided for, wholly or almost wholly of 
reinforced or laminated plastics, other, and assessed duty of 16 cents 
per pound plus 13.5 percent ad valorem or 14.5 cents per pound plus 
11.5 percent ad valorem, depending upon the date of entry. 

Plaintiff contends that the imported flanges are properly dutiable 
under item 774.60, as modified by T.D. 68-9, as articles not specially 
provided for, of rubber or plastics, other, at the rate of 13.5 percent 
or 11.5 percent ad valorem, depending upon the date of entry. 

The pertinent provisions of the tariff schedules are as follows: 
Classified under: 

Schedule 7, Part 12, Subpart A 

Subpart A headnotes: 

* * * * * * * 
2. For the purposes of the tariff sched- 
ules, the term “reinforced or laminated 
plastics”” means— 





* * * * * * * 
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(ii) rigid plastics comprised of 
imbedded fibrous reinforcing material 
(such as paper, fabric, asbestos, and 
fibrous glass) impregnated, coated or 
combined with plastics usually by the 
application of heat or heat and low 
pressure. 
* * * * * * * 
770.10 Articles not specially provided for wholly 
or almost wholly of reinforced or lami- 
nated plastics: 
* + * * * Ei k 
ENG... ote ta Ss OTA ow nces 16¢ per lb.+- 
13.5% 
ad val. 
[1969] 
14.5¢ per 
Ib.+ 


11.5% ad 
val. [1970] 


Claimed under: 


Schedule 7, Part 12, Subpart D 
’ * ” * * . x 
774.60 Articles not specially provided for, of 
rubber or plastics: 
* * * * * + * 


x6 ga dendebinndenteagteaked 13.5% [1969] 
11.5% [1970] 


Against this statutory background, there are two issues in the case: 
(1) whether the imported flanges are comprised of ‘imbedded fibrous: 
reinforcing material” within the meaning of headnote 2(ii) of schedule 
7, part 12, subpart A, supra; and (2) whether the foregoing headnote 
excludes from its scope articles not produced by the application of 
heat and low pressure. As to these issues, plaintiff contends that 
chopped strands of fiber glass which are used in the manufacture of 
the flange to reinforce the plastic are not a fibrous material. Plaintiff 
further argues that powdered asbestos which is used in the manufac- 
ture of the flanges provides no reinforcement to the plastic and is 
thus not a reinforcing material within the meaning of headnote 2(ii). 
Finally, plaintiff insists that since the imported flanges are always 
made with the application of heat and high pressure, i.e., pressure 
between 1,000 and 4,000 pounds per square inch, the flanges do not 
come within the scope of headnote 2(ii). 
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The record consists of the testimony of three witnesses for plaintiff ,} 
two for defendant,” and 22 exhibits. The record shows that the flanges 
were produced in Canada by Protective Plastics, Limited, and imported 
into the United States by plaintiff as customhouse broker. The flanges 
ranged in size from % to 24 inches in diameter and were used mainly to 
connect reinforced plastic pipe and to serve as nozzles and flanged 
connections to other reinforced plastic equipment. 

The flanges were manufactured from a mixture of polyester resin, 
chopped fiber glass strands, asbestos and other chemicals. Initially 
benzol peroxide, a catalyst, and stabilizer chemicals were added to the 
polyester resin, and these ingredients were subjected to a mechanical 
mixing process. Color pigments and asbestos powder were then added 
to the mixture and finally, while the mixture was still in motion, fiber 
glass chopped strands were added until the mix had a dough-like 
consistency. This mix was hand-packed into the female die of a molding 
press. Both the male and female portions of the die were then heated 
to between 280° and 320° Fahrenheit and the press was hydiaulically 
activated for a preset time compressing the substance at a pressure 
which ranged between 1,000 and 4,000 pounds per square inch. When 
the press opened, the operator removed the rigid cured flange which 
had been formed. The flange was never made by the application of 
heat alone, and pressures between 1,000 and 4,000 pounds per square 
inch were always used in conjunction with the heat. The use of 
pressures of that magnitude is now common in the reinforced plastics 
industry. 

The chopped strands of fiber glass which were added to the poly- 
ester resin consisted of many paraliel monofilaments or fibers of glass 
that individually measured about one-hundred thousandths of an inch 
in diameter. Each strand contained from 50 to 400 individual fibers 
which could be separated from one another. The chopped strands 
were made from continuous fiber glass strands by cutting these strands 
at predetermined lengths, e.g., 4- or %-inch strands. 

Plaintiff’s witness Angell testified that the chopped strands were 
not fibrous. In his opinion, to be fibrous a material must have fibers 
that extend in more than one direction and thus are randomly ar- 
ranged. Hence, he concluded that the chopped strands were not 
fibrous because all the fibers within a given strand were parallel. 
Plaintiff’s witness Szasz agreed that the chopped strands were not 





1 Plaintiff called Paul Szasz, president of Protective Plastics, Limited, the manufacturer of the importa- 
tions; Charles H. Angell, a consultant on reinforced plastics; and Derek E. Fiddes, sales manager for Protec- 
tive Plastics, Limited. 

2 Testifying for defendant were Carl H. Luther, a technical service engineer in the fiber glass division of 
PPG Industries, a leading producer of domestic fiber glass; and Irving Sporn, chief chemist of the physical 
testing and inorganic branch of the United States Customs Service Laboratory in New York City. 


226-101—77——-5 
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fibrous on the ground that they were individual loose strands rather 
than strands which were matted or bonded together in a random 
fashion. 

In contradistinction, both witnesses for defendant testified that the 
terms fiber glass and fibrous glass are synonymous and that chopped 
strands are fibrous because they are composed of many individual 
filaments or fibers. Defendant’s witness Luther further noted that the 
fibrous nature of the chopped strands can be revealed by twisting a 
single strand in one’s hand and pulling the fibers apart. He empha- 
sized that fibrous glass can be composed of parallel as well as non- 
parallel fibers. 

In sum, plaintiff, while conceding that chopped strands of fiber 
glass are reinforcing material, maintains that in their common 
meaning they do not constitute a fibrous reinforcing material on the 
ground that the fibers are parallel rather than randomly arranged. 
Defendant, on the other hand, contends that in their common meaning 
the terms fibrous glass and fiber glass are interchangeable. For the 
reasons that follow, the court must agree with the defendant’s 
position. 

The law governing the common meaning of tariff terms is well 
stated in Sturm, A Manual of Customs Law (1974), p. 202: 


Tariff terms are to be construed in accordance with their 
common and commercial meanings, which are presumed to be 
the same. Meyer & Lange ei al. v. United States, 6 Ct. Cust. 
Appls. 181, T.D. 35436 (1915) ; August Bentkamp v. United States, 
40 CCPA 70, 78, C.A.D. 500 (1952); United States v. M. & D. 
Miller, Inc., 41 CCPA 226, C.A.D. 556 (1954); United States v. 
Victoria Gin Co., Inc. et al., 48 CCPA 33, C.A.D. 759 (1960); 
Floral Arts Studio et al. v. United States, 46 CCPA 21, C.A.D. 690 
(1958); United States v. C. J. Tower & Sons, 48 CCPA 87, 
C.A.D. 770 (1961). Congress is presumed to know the language 
of commerce, and to have framed tariff acts so as to classify 
commodities according to the general usage and denomination of 
the trade. Nylos Trading Company v. United States, 37 CCPA 71, 
C.A.D. 422 (1949). 


In the interpretation of tariff laws, words are to be taken in 
their commonly received and popular sense, in the absence of a 
contrary legislative intent, or proof of a commercial designation, 
if that differs from the ordinary understanding of the term. 
Hummel Chemical Co. v. United States, 29 CCPA 178, 183, C.A.D. 
189 (1941); F. F. G. Harper Co. v. United States, 29 CCPA 268, 
271, C.A.D. 201 (1942); Armand Schwab & Co., Ine. v. United 
States, 32 CCPA 129, 132, C.A.D. 296 (1945); United States v. 
Esso Standard Oil Co., 42 CCPA 144, 151, C.A.D. 587 (1955); 
United States v. Tropical Craft Corp., 42 CCPA 223, C.A.D. 598 
(1955); United States v. C. J. Tower & Sons, 44 CCPA 1, 4, 
C.A.D. 626 (1956); Trans-Atlantic Company v. United States, 60 
CCPA 100, C.A.D. 1088, 471 F. 2d 1397 (1978). 








CUSTOMS COURT 33 


With regard to whether Congress intended the terms fibrous glass 
and fiber glass to be used interchangeably, it is not without significance 
that headnote 1 (iii) of schedule 7, part 12, subpart A reads: 


1. This subpart does not cover— 
* * + * * * * 
(iii) certain products of fibrous glass provided for in part 3A of 
schedule 5. [Emphasis added.] 
Turning to part 3A of schedule 5, the following types of fibrous glass 
are provided for in item 540.71 of that part: 
Glass fibers in bulk; glass fibers in the form of mats, batts, 
blankets, felts, pads, casings and boards, all the foregoing, of a 
density not over 25 pounds per cubic foot, whether or not coated, 
impregnated, or bonded with glue, plastics, or other substances, 
or lined, backed, or supported ‘with paper, paperboard, fabrics or 
similar material, or with metal mesh or foil; glass- fiber filters, 
with or without their frameworks or supports; and articles not 
specially provided for, of glass fibers. [Emphasis added.] 

Since the tariff schedules thus cross reference all articles of glass 
fibers as fibrous glass, it is evident that the legislative intent was to 
use the terms fiber glass and fibrous glass interchangeably. This 
comports with the common meaning of the term as it appears in 
various lexicographic authorities. For example, Webster’s Third New 
International Dictionary (1963) defines fiber glass as (p. 843): 

glass in fibrous form used in making various products (as 
glass wool, yarns, textiles) ; for example, fiber glass insulation, 
a fiber glass boat—called also fibrous glass, spun glass. 

The same edition of Webster’s defines “fibrous glass” as “FrBer 
Guass.” Id. at 844. 

In addition, the Encyclopedia of Basic Materials for Plastics contains 
a table of “forms of fibrous glass,’ which lists “chopped strands’’ along 
with the various other forms. The Encyclopedia of Basie Materials for 
Plastics, p. 253 (Simonds and Church ed. 1967). [Emphasis added.] 

Defendant’s witnesses agreed with the above definitions and testi- 
fied that the term fibrous glass and fiber glass are synonymous in the 
industry.* At the very least, this testimony supports the presumption 
that the commercial meaning of the term “‘fibrous glass” is the same 
as the common meaning. 

Plaintiff, however, relies on the doctrines of noscitur a sociis and 
ejusdem generis. It points out that “paper” “fabric,” and ‘asbestos” 
are generally made up of randomly arranged fibers and asserts that 
these rules require that “fibrous glass,” the remaining example of 





3 Defendant’s witness Luther added that for a time the term “‘fibrous glass’ was used in the industry 
in order to avoid using the term “‘fiberglas’’ which was a trademark name belonging to the Owens-Corning 
Fiberglas company. 
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imbedded fibrous reinforcing material contained within headnote 
2(ii), be made up of randomly arranged fibers as well. However, 
plaintiff overlooks the fact that these rules of construction may only 
be applied where they are needed to resolve an ambiguity. The 
rules are not applicable where the legislative intent as to the meaning 
of a word or phrase is clear; like all principles of construction, they are 
to be used only as an instrumentality for determining the legislative 
intent in cases where it is in doubt. J. F. Goldkamp & Co. v. United 
States, 39 Cust. Ct. 420, 421, Avs. 61194 (1957); Nomura (America) 
Corp. v. United States, 62 Cust. Ct. 524, C.D. 3820, 299 F. Supp. 
535 (1969), aff'd, 58 CCPA 82, C.A.D. 1007, 435 F. 2d 1319 (1971). 
See also, e.g., United States v. Simon Saw & Steel Co., 51 CCPA 33, 
37, C.A.D. 834 (1964); United States v. Urdika Wire Die Works, 
19 CCPA 182, T.D. 45292 (1931). There is no ambiguity in this 
case with respect to the meaning of “fibrous glass.” It has been 
shown above that chopped fiber glass strands are ‘fibrous glass’ 
according te all available authority. In these circumstances, plaintiff 
may not resort to the doctrine of noscitur a sociis or eyusdem generis 
to create an artificial distinction between parallel fibers and non- 
parallel fibers in order to defeat the common meaning of “fibrous 
glass.”’ 

In summary, the evidence overwhelmingly supports defendant’s 
contention that chopped fiber glass strands are a form of fibrous 
glass and that the imported merchandise contains fibrous glass 
reinforcing material.’ 

Finally, plaintiff points out that the imported flanges are subjected 
to pressures of from 1,000 to 4,000 pounds per square inch during 
their manufacture—which pressures are alleged to be high. In this 
context, plaintiff argues that headnote 2(ii) of schedule 7, part 12, 
subpart A, supra, requires that an article be usually produced by the 
application of heat and low pressure in order to come within that 
headnote’s definition of reinforced plastic. This argument, however, 
is without merit as the very wording of the headnote clearly demon- 
strates. The headnote reads: 

(ii) rigid plastics comprised of imbedded fibrous reinforcing 
material (such as paper, fabric, asbestos, and fibrous glass) 
impregnated, coated or combined with plastics usually by the 
application of heat or heat and low pressure. 

Plaintiff interprets the headnote to mean that any particular 
article covered thereby must be usually made with heat and low pres- 


‘In view of the conclusion that the chopped glass strands are a form of fibrous glass reinforcing material, 
it is unnecessary to reach the question as to whether or not the asbestos powder is likewise a fibrous rein- 
forcing material. 
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sure. What this language really amounts to, however, is a statutory 
recognition of the fact that reinforced plastics are usually formed 
by the application of heat or heat and low pressure. Implicit in the 
language of the headnote is the further recognition that reinforced 
plastics are not always formed under low pressure. It cannot be 
seriously contended that Congress would, as plaintiff argues, draft 
a statute which bases classification on whether an article is “usually” 
or “sometimes” or “rarely”? manufactured in a given way, since such 
a statute would necessarily be incurably nebulous and imprecise. 

It is also interesting to note that although plaintiff argues that 
all articles covered by item 770.10 must be produced by the application 
of heat and low pressure, plaintifi’s exhibit 2 (R. 46)—which plaintiff 
claims is illustrative of the type of article covered by item 770.10—is 
produced by the application of low pressure and no heat (R. 162). 
Thus, plaintiff's exhibit 2, without more, refutes plaintiff’s argument. 

For the foregoing reasons, it is concluded that the flanges in issue 
were properly classified by the government under item 770.10 as 
other articles not specially provided for, wholly or almost wholly 
of reinforced or laminated plastics. Plaintiff’s claim is overruled and 
judgment will be entered accordingly. 





(C.D. 4680) 
Minox Corporation d/o Berkey Puoto, Inc. v. Unttep StTatEs 


Opinion on Defendant's 
Motion to Sever and Dismiss 


Court No. 74-8-02145 
Port of New York 
[Defendant’s motion granted in part.] 
(Dated December 22, 1976) 


Serko & Simon (Gerald B. Horn of counsel) for the plaintiff. 


Rex E. Lee, Assistant Attorney General (John J. Mahon, trial attorney), for 
the defendant. 


Newman, Judge: Pursuant to rules 4.7(b) and 4.12 defendant has 
moved for an order severing and dismissing this action as to protest 
Nos. 1001-4-000355, 1001-4-002370 and 1001-4-002371. 

For the reasons stated below, defendant’s motion is granted in part: 
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The pertinent statutory provisions read: 


19 U.S.C. § 1514(b) (1) (1970): 

(1) * * * Only one protest may be filed for each entry of 
merchandise, except that where the entry covers merchandise of 
different categories, a separate protest may be filed for each 
category. * * * 

28 U.S.C. § 1582(c) (1970): 

(c) The Customs Court shall not have jurisdiction of an 
action unless (1) * * * a protest has been filed, as prescribed by 
section 514 [19 U.S.C. §1514] of the Tariff Act of 1930, as 
amended, * * *, 

Plainly, the intent of section 1514(b)(1) is to require an importer 
to present all claims arising out of the liquidation of any entry in a 
single protest, unless there are different categories of merchandise in 
the entry, in which event a separate protest may be filed for each 
category. Consequently, the issue raised by defendant’s motion is 
whether the three protests identified above cover a category of mer- 
chandise which is the subject of other protests in contravention of 
section 1514(b)(1). 

Protest No. 1001-4-000354 (covered by Court No. 74-8-02136) 
relating to entry No. 185251 covers film, while protest No. 1001—4- 
000355 relating to the same entry, covers clamps and tripods. Thus, 
the two protests were properly filed for different categories of mer- 
chandies. Defendant’s motion to dismiss this action as to protest No. 
1001—4—000355, accordingly, is denied. 

Plaintiff contends that protest No. 1001-4-002368 (also covered by 
Court No. 74—8-02136) is limited to cameras in entry K325543. 
However, the protest states that the appraised value should be the 
invoice unit value less 2%, reflecting the correct additions for profit 
and general expenses, but there is no mention of cameras or any other 
specific category of merchandise. The claim that “[a]n addition of 10% 
for possible higher expenses for general expenses in sales for domestic 
consumption following CAD 1081 * * * is no longer valid” does not 
confine the scope of the protest to cameras, particularly in view of a 
worksheet accompanying the entry papers which shows that the 10% 
addition also applied to clamps and tripods. Where, as in protest No. 
1001-4—002368, plaintiff fails to limit its claim to a particular cate- 
gory of merchandise, it may be assumed, unless clearly shown to the 
contrary, that the protest is not limited to merely one item of mer- 
chandise in the entry. Here, such contrary showing has not been made 
by plaintiff respecting protest No. 1001-4-—002368. Hence, protest 
Nos. 1001-—4—002370 and 1001-4—002371, covering respectively binocu- 
lar clamps and tripods with clamps in entry K325543, are severed, 
and this action is dismissed as to those protests. 
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In sum, it is clear that section 1514(b)(1) permits importers to file 
separate protests where the entry covers merchandise of different 
categories, as contended by plaintiff. By the holding herein, the court 
does not intend to discourage the permissible practice of filing separate 
protests covering different categories of merchandise in an entry; nor 
does the court intend that the framing of claims in separate protests 
involving the same entry be a complex or arduous task. On the 
contrary, Congress intended in the Customs Courts Act of 1970 (P.L. 
91-271) to simplify the importers’ problems to the extent that, unlike 
the practice prior to October 1, 1970, importers may now challenge 
liquidations in a single protest, whether the claim arises out of the 
appraised value of the merchandise or its classification, or both 
such “decisions.” Nevertheless, it should be emphasized that where, 
as here, separate protests are filed involving the same entry, the 
plaintiff must comply with the statutory prerequisite that separate 
categories of merchandise be covered by each protest. 

The court wishes to make it plain—and stresses—that the court 
does not intend to place any unnecessary barriers in the path of 
importers. However, here, the court has no alternative and is con- 
strained to agree with the defendant’s contention that plaintiff has 
not shown compliance with the statute respecting the two severed 
protests herein. 

Defendant’s motion, therefore, is granted in part; and denied in 
part, as noted above. 

Order signed. 





(C.D. 4681) 
Karowakg, Inc. v. UNITED STaTEs 


Wood products 


Merchandise consisting of wine racks, and different types of 
wooden bars, imported together with glassware, and some with bar 
tools as well, was classified under different provisions of the tariff 
schedules, either as articles or other household utensils of wood, not 
specially provided for, or as boxes, cases or chests of wood. Plaintiff 
claimed the articles should have been classified as ‘“furniture”’ 
under item 727.35 of the schedules dutiable at 9, 8 or 7 per centum 
ad valorem, and that the glassware, separately classified under 
items 546.52 and 546.54 at various rates, depending upon the date 
of entry, should have been classified as entireties with the bars with 
which imported. Bars imported with bar tools as well as glassware, 
classified as ‘‘sets’’ under item 651.75 of the schedules, were claimed 
to be properly classifiable as entireties as boxes, cases, or chests of 
wood, or as separately dutiable articles. Hein: Plaintiff failed to 
rebut the statutory presumption of correctness, and its claims are 
overruled. 
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FuRNITURE—DEFINITION 


The scope of the “furniture” provision (item 727.35 of the tariff 
schedules) is governed by the definition in headnote 1 of schedule 7, 
part 4, subpart A, which is both exclusionary and restrictive, and 
embraces only those articles expressly described. Morris Friedman & 
Co. v. United States, 69 Cust. Ct. 184, C.D. 4392, 351 F. Supp. 611 
(1972). 

As to the wine racks, the evidence of record established that they 
could easily be used on a table as well as on the floor, and that they 
were not ‘movable articles of utility, designed to be placed on the 
floor.”’ Use of the word ‘designed’ evidenced the intention of 
Congress to include only those articles that were particularly and 
especially constructed to be placed on the floor or ground. The test 
is not met merely because an article is susceptible or capable of being 
placed on the floor or ground. See Sprouse Reitz & Co., Frank P. 
Dow Oo., Inc. v. United States, 67 Cust. Ct. 209, C.D. 4276, 332 F. 
Supp. 209 (1971). 


As to the éars, plantiff’s claim that they were included in the 
headnote definition of “furniture” as “kitchen cabinets and similar 
cupboards,” fails to meet the criterion that they be capable of 
being permanently fastened to the wall and not movable at will. 
Although the evidence established that the bars could be hung on 
walls, none had features for permanent attachment. See Albert E. 
Price, Ine. v. United States, 68 Cust. Ct. 50, C.D. 4334 (1972), aff'd, 

60 CCPA 127, C.A.D. 1095, 476 F. 2d 1354 (1973). 


ENTIRETI“S 





Plaintiff’s testimony failed to establish that the bars, glassware 
and tools were designed as a unit or that they were subordinated 
to create a new article of commerce that bears a name different 
from any of its parts. The bars, glassware and bar tools all retained 
their separate and distinct functions. See Miniature Fashions, Inc. 
v. United States, 54 CCPA 11, C.A.D. 894 (1966). 


“Sets’—Irem 651.75, Tarirr ScHEDULES 


In the adoption of the ‘‘sets’”’ provision it was not the intention 
of Congress to restrict its application only to similar items; rather 
it includes items, though dissimilar, which naturally complement 
one another in use. The book and wonder bars were designed to 
hold glassware and bar tools, each of which were intended to be 
used in conjunction with and to complement one another, in the 
storage, preparation and serving of beverages. The bars, glassware 
and bar tools were not “simply an aggregation of disparate cphe 
imported together for shipping convenience,” but were clearly ‘“‘ 
collection of articles which naturally complement each other, and 
usually go together.” Tanross Supply Co., Inc. v. United States, 
58 CCPA 26, C.A.D. 1000, 433 F. 2d 1332 (1970). 
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Statutory Construction: Wispom oF Stature or LEGISLATIVE 
Pouicy Not A JUDICIAL QUESTION 
Although an importer is made to pay the higher rate of duty for 
importing articles in a “set,” which, if imported separately, would 
bear a lower rate of duty, it is clearly a policy determination within 
the exclusive province of the Congress. See Authentic Furniture 
Products, Inc. v. United States, 68 Cust. Ct. 204, 210, C.D. 4362, 
343 F. Supp. 1372, aff'd, 61 CCPA 5, C.A.D. 1109, 486 F. 2d 1062 
(1973). In areas of unquestioned constitutional authority, the 
judicial function to construe legislation does not include the power 
to judge the wisdon of the statute, or the legislative policy that 
prompted its enactment. 


Court Nos. 72-3—00736, etc. 
Port of New York 
(Judgment for defendant.] 
(Decided December 23, 1976) 


Shaw and Stedina (Charles P. Deem of counsel) for the plaintiff. 
Rex E. Lee, Assistant Attorney General (Join A. Gussow and Robert Masters, 
trial attorneys), for the defendant. 


Re, Judge: The question presented in these four cases, consoli- 
dated for the purposes of trial, pertains to the proper classification, 
for customs duty purposes, of certain merchandise exported from 
Japan during 1968, 1969 and 1970. The merchandise consists of wine 
racks, and different types of wooden bars, imported together with 
glassware, and some with bar tools. 

The various articles, invoiced as wine racks, keg bars, castle bars, 
tavern bars, executive roll top desk bars, small keg bars, treasure 
chest bars, cube bars, wine barrel bars, and bookshelf bars, were 
classified by the customs officials under different provisions of the 
Tariff Schedules of the United States [TSUS] as: 


a) other household utensils not specially provided for, of wood, 
under item 206.97, TSUS, as modified by T.D. 68-9, with duty 
at the rate of 15, 13 or 11.5 per centum ad valorem; 

b) boxes, cases or chests of wood, under item 204.40, TSUS, 
with duty at the rate of 16% per centum ad valorem; or " 

c) articles of wood, not specially provided for, under item 207.00, 
TSUS, as modified by T.D. 68-9, with duty at the rate of 10 
per centum ad valorem. 


Plaintiff protested these classifications, and claimed that the articles 
should properly have been classified as furniture under item 727.35, 
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TSUS, as modified by T.D. 68-9, and assessed with duty at the rate of 
9, 8 or 7 per centum ad valorem. At the trial, however, plaintiff 
abandoned its ‘furniture’ claim as to all of the bars except the keg 
bars, the castle bars, the tavern bars, the executive roll top desk 
bars,* and the bookshelf bars. 

Merchandise invoiced as glassware, consisting of shot glasses, 
decanters and beakers, imported together with the bars, was separately 
classified as glassware under items 546.52 and 546.54, TSUS, with duty 
at various rates, depending upon the date of entry. Plaintiff claims 
that the glassware should have been classified as entireties with the 
bars with which imported. Hence, it is claimed that the glassware is 
dutiable at the rate at which the bars were assessed, or at the rate of 
the classification claimed to be correct for them. 

The importations also consisted of cask bars which were also 
classified under two of the three aforesaid provisions for wood, except 
in one instance when they were classified as “furniture” under item 
727.35 of the schedules. In addition to the glassware imported with 
the cask bars were ice buckets classified as articles not specially 
provided for, of aluminum, under item 654.10, TSUS, and tongs 
classified as hand tools, of iron or steel, under item 651.47, TSUS, 
assessed at various rates. The ice buckets and tongs were also claimed 
by plaintiff to be dutiable as entireties with the cask bars and glass- 
ware at the assessed rates with respect to the cask bars. 

The merchandise in issue also included book bars and wonder bars. 
These bars were imported not only with glassware, but also with a 
set of bar tools consisting of a corkscrew, bottle opener, spoon and 
strainer or olive pick which were packed together in a carboard box 
but not fitted. These bars were classified under item 651.75, TSUS, 
as sets, dutiable at the highest rate applicable to the articles in the 
sets subject to the highest rate of duty, i.e., the glassware (at 50 per 
centum ad valorem under item 546.52, TSUS) in accordance with 
schedule 6, part 3, subpart E. Plaintiff claims that the book and 
wonder bars were improperly classified, and should have been dutiable 
“as entireties, with their glassware and tools, as boxes, cases, or 
chests of wood under item 204.40 or, as separately dutiable articles, 
under the same provision, with the glassware being classified under 
either item 546.50 or 546.54, depending upon its value.” 

The classification, and hence the rate of duty to be assessed on 
the imported merchandise, depend upon the answers to three main 
questions that are presented for the court’s determination. 


*The executive roll top desk bars in entry no. 276802 were classified under item 206.97 and in entry no. 
371216 under item 207.00. The defendant admits error in the latter classification and submits that the bars are 
classifiable under item 206.97. This claim, however, was made in defendant’s brief and, therefore, is not an 
issue before the court. 
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The first is whether the wine racks, the keg bars, the castle bars, 
the tavern bars, the executive roll top desk bars, and the bookshelf 
bars are “furniture,” within the meaning of that term as used in the 
tariff schedules. 

The second is whether all of the bars are dutiable as entireties, 
with the glassware, or with the glassware and bar tools, with which 
they were imported. 

The third is whether the book bars and wonder bars were improperly 
classified as ‘‘sets” together with their glassware and bar tools. 

At the trial plaintiff called two witnesses and introduced 21 exhibits, 
which included representative samples of the wine racks and all of 
the bars in issue. The defendant introduced four exhibits. 

Plaintiff's “furniture” claim: pertinent provisions 

On the first question presented, whether the wine racks and the five 
bars constitute “furniture,” the pertinent provisions of the tariff 
schedules read as follows: 

Classified under: 


Schedule 2, part 1: 


“Jewelry boxes, silverware chests, cigar 
and cigarette boxes, microscope cases, 
tool or utensil cases, and similar boxes, 
cases, and chests, ail the foregoing of 


wood: 
* * ok * * * «K 
Other: 
204.40 Not lined with textile fabrics... 16%% ad val. 
ok oF * eS * * a 


Household utensils and parts thereof, all 
the foregoing not specially provided 
for, of wood: 


* * * * * * * 
206.97 a hi ec inl asm a ace 15, 13, 11.5%, 
ad val. 
* * * * * * * 
207.00 Articles not specially provided for, of 
I ee ee ee re ee en aes 10% ad val.’” 


Claimed under: 





“Furniture, and parts thereof, not spe- 
cially provided for: 


* * * x * ~ « 
Of wood: 

* * * * +e * * 
Other: 


* * * * * * * 
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727.35 Furniture other than chairs. 9, 8, 7% ad 
val.” 


Schedule 7, part 4, subpart A, headnote: 


“1. For the purposes of this subpart, 
the term ‘furniture’ includes movable 
articles of utility, designed to be placed 
on the floor or ground, and used to equip 
dwellings, offices, restaurants, libraries, 
schools, churches, hospitals, or other 
establishments, aircraft, vessels, vehicles, 
or other means of transport, gardens, 
patios, parks, or similar outdoor places, 
even though such articles are designed to 
be screwed, bolted, or otherwise fixed in 
place on the floor or ground; and kitchen 
cabinets and similar cupboards, seats and 
beds, and sectional bookcases and similar 
sectional furniture, even though designed 
to be fixed to the wall or to stand one on 
the other; * * *,” 


Plaintiff's “furniture” claim as to wine racks 


There is no dispute that the articles are in chief value of wood. 

Both parties cite with approval, and agree with the reasoning and 
holding of this court in Morris Friedman & Co. v. United States, 69 
Cust. Ct. 184, C.D. 4392, 351 F. Supp. 611 (1972). The question 
presented in the Morris Friedman case pertained to the dutiable 
status of rattan hanging chairs. Plaintiff contended that the hanging 
chairs were embraced within prior judicial determinations of the 
common meaning of the term “furniture,” and that Congress, by the 
adoption of the headnote provision in schedule 7, part 4, subpart A, 
did not intend to restrict the classification of furniture to the articles 
specifically enumerated. The defendant argued that, whether or not 
the imported articles came within the common understanding of 
“furniture,” that term was statutorily limited by the headnote pro- 
vision which set forth a restrictive definition that excluded the hanging 
chairs from classification as ‘furniture.”’ The question, therefore, was 
squarely presented whether the headnote provision pertaining to 
“furniture” constituted a statutory definition restricting the articles 
classifiable as “furniture.” 

In overruling plaintiff’s claim, the court concluded that the hanging 
chairs did not come within the purview of the headnote, and, con- 
sequently, were not classifiable as “furniture.” Hence, this court held 
that the scope of the “furniture” provision of the tariff schedules is 
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governed by the definition in headnote 1, that the headnote is both 
exclusionary and restrictive, and that it embraces only those articles 
expressly described. 

The holding of the Morris Friedman case makes it clear that earlier 
judicial determinations, whether an article was “furniture” under 
previous tariff laws, are neither binding nor dispositive of the question 
whether the wine racks or the five bars are ‘furniture’ under the 
tariff schedules. 

Plaintiff asserts that the merchandise in question comes within 
the purview of the headnote definition since the record clearly shows 
that the wine racks are “movable articles of utilities designed to be 
placed on the floor,” and that the bars are “kitchen cabinets and 
similar cupboards * * * designed to be fixed to the wall.” 

The defendant argues that, even if the court should find that the 
wine racks (and bars) are embraced by the headnote definition of 
“furniture,” it must also be established that they are of a compara- 
tively substantial nature and fulfill a comparatively important role 
for personal use, convenience, and comfort. 

The wine rack is made of hard wood with a walnut finish. It consists 
of two parallel boards embedded in a stand, each board containing 
ten cylindrical holes. The boards are held together by three cross 
bars, two at the bottom and one at the top. The cylindrical holes 
are intended to hold wine bottles in a flat, cradled position for storage 
purposes. The overall measurements of the wine rack are 24 by 11 
by 14 inches. 

Plaintiff’s first witness, Mr. Shulman, testified that he was plaintiff’s 
warehouse and traffic manager for six years, and that his duties 
included receiving, shipping, inspecting and packing the imported 
merchandise. He was familiar with the products imported by plaintiff 
and, although he does not own one, le has seen the wine rack displayed 
on the floor. He stated that it was used on the floor because if it were 
higher ‘anybody can knock the thing over and then you’ve got a lot 
of damage on the floor.’”’ On cross-examination, he conceded that the 
wine rack could be used on a table as well as on the floor. 

Plaintifi’s other witness, Mr. Baller, whose duties were similar 
to those of an “‘overseer,’’ was the sole stockholder and president of 
the plaintiff corporation. He agreed with Mr. Shulman that the wine 
rack is used on the floor, and stated that “otherwise, if you put [it] 
anywhere else, at any height, the bottles would break from the usage.” 

Plaintiff contends that it has successfully proven that the imported 
wine racks are “movable articles of utility designed to be placed on 
the floor,” and are thus properly classifiable under the headnote 
provision for ‘‘furniture.’”’ Defendant, on the other hand, maintains 
that the record falls short of establishing that the wine racks were 
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designed to be, or must be used on the floor or ground, or that they 
are of a substantial nature and fulfill a comparatively important 
role for personal use, convenience and comfort. 

It is not disputed that the articles are ‘movable articles of utility.” 
The question is whether they are ‘‘designed to be placed on the floor 
or ground.” Research reveals that while the language of the pertinent 
headnote definition has been the subject of recent judicial decisions, 
this particular question is one of novel impression. 

The Brussels Nomenclature greatly influenced the arrangement 
and classification of the tariff schedules. The Brussels Nomenclature 
and its Explanatory Notes are therefore indicative of the legislative 
intent underlying the tariff schedules. See Herbert G. Schwarz, dba 
Ski Imports v. United States, 57 CCPA 19, C.A.D. 971, 417 F. 2d 
1391 (1969). 

In the case of Sprouse Reitz & Co., Frank P. Dow Co., Inc. v. 
United States, 67 Cust. Ct. 209, C.D. 4276, 332 F. Supp. 209 (1971), 
cited by the defendant, this court noted the similarity of provisions 
of the Brussels Nomenclature and the tariff schedules on the subject 
of furniture. 


“Chapter 94.00 of the Explanatory Notes to the Brussels Nomen- 
clature 1955, Volume 3, pages 1145-1146 (1964), contains the 
following pertinent language: 


For the purposes of this Chapter, the term ‘furniture’ is to be 
taken to mean: 


(A) Any ‘movable’ articles (not included under other more 
specific headings of the Nomenclature), which have 
the essential characteristic that they are constructed 
for placing on the floor or ground, and which are used, 
mainly with a utilitarian purpose, to equip private 
dwellings, hotels, theatres, cinemas, offices, churches, 
schools, cafés, restaurants, laboratories, hospitals, 
dentists’ surgeries, etc., or ships, aircraft, railway 
coaches, motor vehicles, caravan-trailers or similar 
means of transport. (It should be noted that, for the 
purposes of this Chapter, articles are considered to be 
‘movable’ furniture even if they are designed for 
bolting, ete., to the floor, e.g., chairs for use on ships.) 
Similar articles (seats, chairs, etc.) for use in gardens, 
squares, promenades, etc., are also included in this 
category. 

(B) The following even if they are designed to be fixed to 
the wall or to stand one on the other: 

(i) Kitchen cabinets and similar cupboards. 
(ii) Folding seats and beds. 
(iii) Unit bookcases and similar unit furniture. 
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Except for the goods referred to in sub-paragraph (B) above, the 
term ‘furniture’ is to be taken not to apply to articles used as furn- 
iture but designed for placing on other furniture or shelves or for 
hanging on walls. It therefore follows that the present Chapter 
does not cover other wall fixtures such as coat and hat racks, 
wall racks, key-boards, clothes-brush hangers and newspaper 
racks, nor furnishings such as radiator screens. Similarly, the 
Chapter excludes the following types of goods not designed for 
placing on the floor:—small articles of cabinetwork and small 
furnishing goods of wood (heading 44.27), and office equi; pment 
of base metal (e.g., sorting boxes, paper trays) (heading 83.04).” 
(Emphasis in original.) 67 Cust. Ct. at 215. 


The Explanatory Notes indicate that the type of articles that are 
embraced by the statutory definition of “furniture” are expressly 
described as ‘movable articles” of utility designed to be placed ‘‘on 
the floor or ground,” and that the only exceptions are certain 
enumerated articles. Moreover, specifically excluded are articles used 
as furniture, but designed for placing on other furniture or shelves, 
or for hanging on the walls. 

After careful consideration of the relevant testimony and sample, 
the court is unable to find that plaintiff has borne its burden of proof 
that the wine racks are included within the pertinent headnote 
definition. 

An examination of the illustrative wine racks reveals clearly that 
in construction, size, and weight, they can suitably perform the 
function of holding and storing bottles whether placed on the floor, on 
top of other furniture, or on a shelf. Indeed, in plaintiff’s catalog, the 
wine rack is shown standing on top of a bar. 

Plaintiff’s witnesses testified that they observed the wine rack in 
use displayed on the floor. The reason stated was that if it were 
higher, “anybody can knock the thing over,” and there would be 
damage to the floor. This testimony is not convincing, and, as stated 
by Mr. Shulman on cross-examination, the wine rack could easily be 
used on a table as well as on the floor. The meager testimonial evidence 
in the record on this point supports the government’s classification. 

By the use of the word “‘designed,’’ Congress intended to include 
only those articles that were particularly and especially constructed 
to be placed on the floor or ground. This test is not met merely because 
an article is susceptible or capable of being placed on the floor or 
ground. Hence, it is unnecessary to consider defendant’s argument 
that, in addition to falling within the headnote provision, the article 
must be of a comparatively substantial nature and fulfill a compara- 
tively important role for personal use, convenience and comfort. 
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In view of the foregoing, the court finds that the plaintiff has 
failed to rebut the presumption of correctness that attaches to the 
government’s classification. Plaintiff’s claim as to the wine racks is 
consequently overruled. 


Plaintiff's “furniture” claim as to bars 


On plaintiff’s claim that the bars also should have been classified as 
“furniture,” the issue to be determined is whether the bars are in- 
cluded in the phrase ‘kitchen cabinets and similar cupboards * * * 
designed to be fixed to the wall * * *” within the meaning of the 
headnote definition of furniture. 

Since the record does not suggest any distinctions of substance 
among the five bars, the following description is sufficiently accurate. 
The bars are highly decorative and are made of hard wood with either 
walnut, oak, or natural teak finish. They may be termed novelty 
articles, designed to resemble or depict the article which bears its 
name, such as keg, castle, etc. While they therefore differ in external 
physical appearance, common to all of the bars are shelves, precut 
with cylindrical holes, designed to hold glassware of various sizes and 
bottles. All have front door openings, with four of them having two 
hooks on the top, one at each end, and the other having precut holes 
in the back, for hanging. Their overall dimensions range 14 to 20 
inches in height, 4% to 13 inches in depth, and 16 to 25% inches in 
width. 

Plaintiff asserts that the bars are embraced by the common mean- 
ing of the term “cupboard,” and that they are similar in several sig- 
nificant respects to kitchen cabinets. Defendant urges that they are 
not similar to kitchen cabinets; that some of the articles are not 
primarily suited for hanging; and that they are all of minor importance 
in the home. 

In support of its contentions, plaintiff relies heavily on the case of 
Albert If. Price, Inc. v. United States, 68 Cust. Ct. 50, C.D. 4334 
(1972), aff'd, 60 CCPA 127, C.A.D. 1095, 476 F. 2d 1354 (1973). In 
the Price case the court held that “spice cabinets’ were not embraced 
in either the common meaning or the statutory definition of ‘furni- 
ture.’ Plaintiff, however, states that although the court found that 
the spice cabinets were not similar in any way to “kitchen cabinets,” 
it nevertheless established a criterion for the words “kitchen cabinets” 
which plaintiff submits is met by the bars in issue. In support of its 
position plaintiff refers to its collective exhibit 2 (parts of catalogs of 
Sears, Roebuck & Company and the J.C. Penney Company) as con- 
taining illustrations of articles sold by them as ‘kitchen cabinets.” 
Plaintiff suggests numerous similarities between the bars in issue and 
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the “kitchen cabinets” depicted, with respect to their dimensions, 
weight and price. 

Defendant indicates that the alleged similarities are specious and 
that, whereas kitchen cabinets are suitable ‘‘for holding many differ- 
ent types of articles,” the bars, “because of the pre-drilled holes, are 
only suitable for holding cylindrical or conical shapes such as glasses.” 


Dp 


Moreover, defendant states that the bars are ‘only secondarily 
suited for hanging, and they are of ‘minor importance’ to the home.” 
Whether an importation is embraced by the tariff term “furniture,” 
and particularly the words “kitchen cabinets and similar cupboards” 
of the headnote provisions, was considered in the Albert H. Price, Inc. 
case, supra, also relied on by the defendant, and the previously de- 
cided Sprouse Reitz & Co., Frank P. Dow Co., Ine. case, supra. 

In the Sprouse Reitz case the merchandise consisted of spice racks 
designed to be hung on the wall, presumably in the kitchen, having 
shelves intended to hold glass bottles of spices, one of them con- 
taining drawers to store tea bags, condiments, or other items. The 
plaintiff contended that the spice racks came within the common 
meaning of the term “furniture.” The defendant, on the other hand, 
contended that the headnote provision constituted a statutory 
definition, and that the spice racks fell outside that definition. 

In its opinion the court noted that, although the classification of 
the spice racks was governed by the tariff schedules, plaintifi’s claim 
was not based on the statutory definition of the term “furniture” 
as found in the headnote, but rather on the common meaning of the 
word. From the testimony and the exhibits the court found that the 
spice racks were more decorative than utilitarian, were offered to 
the public as accessories to furniture, and were inexpensive. It ob- 
served that they could be described as appendages of the house 
designed for its ornamentation, and as ‘comparatively minor in 
importance so far as personal use, convenience and comfort are 
concerned.”’ Hence, the court held that the spice racks were not 
included in the headnote provision, nor were they embraced by the 
common meaning of the term “furniture.” 

The plaintiff, in the more recent case of Albert E-. Price, Inc., supra, 
argued as does the plaintiff here, that the merchandise fell squarely 
within the meaning of the term “furniture” as used in the tariff 
schedules, and that it was also embraced by the words “kitchen 
cabinets and similar cupboards.” The merchandise in the Price care 
consisted of spice cabinets with a louver-door hutch and two drawers 
at the bottom. The defendant contended that the articles were not 
embraced by the statutory words. 








j 
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In finding that the spice cabinets did not come within the meaning 
of the term ‘furniture,’ as used in the tariff schedules, the court 
stated that they were predominantly similar in nature and use to the 
spice racks in the Sprouse Reitz case, and that Sprouse Reitz was, 
therefore, ‘‘stare decisis of the issues presented.” 

In affirming this court’s decision in the Price case the appellate 
court inferentially also affirmed this court’s decision in Sprouse Reitz. 
Of particular significance to the present case is the following statement 
of the appellate court in its affirmance of the Price case; 


“We share the view so aptly expressed by the Customs Court 
that: 

‘* * * the headnote discussion of furniture was, on its 
face, intended to certify the inclusion of furniture which was 
permanently fastened to the premises, either on the floor or 
on the walls, as opposed to furniture which was movable at 
will. In this respect, kitchen cabinets and similar cupboards 
were mentioned as examples of furniture which were capable 
of permanent placement. * * * ” 60 CCPA at 129-130. 


Accordingly, it follows that the criterion for an article to be em- 
braced by the words ‘‘kitchen cabinets and similar cupboards’”’ is that 
it is capable of being permanently fastened to the wall and not movable 
at will, and not merely its shape, size, or dimensions as plaintiff 
contends. 

The subsequent case of Morris Friedman & Co. v. United States, 
69 Cust. Ct. 184, C.D. 4392, 351 F. Supp. 611 (1972) which dealt with 
rattan hanging chairs, is also pertinent. As noted previously, the court 
therein held that the headnote provision contained a definition of 
“furniture” which constituted a restriction upon the articles classifi- 
able as ‘furniture.’ Consequently, since the hanging chairs in the 
Friedman case were not designed to be placed on the floor or ground, 
or to be fixed to the wall, they did not come within the purview of the 
statutory headnote. 

The reasoning and holdings of both the Morris Friedman and 
Albert E. Price cases indicate that, for classification as “furniture” 
within the statutory definition, more is required than that an article 
have hooks, and that it may possibly be hung from the wall. The 
precedential authority of those cases leads to the conclusion that the 
bars in issue are beyond the ambit of the statutory definition. On this 
aspect of the case suffice it to say that plaintiff’s reliance on the 
Albert E.. Price case is misplaced. 

While it may be true, as plaintiff contends, that perhaps all of the 
bars fall within the dimensions of “kitchen cabinets,’ and may be 
hung on the wall, they do not have features for their permanent 
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attachment to the wall. Furthermore, they are movable at will, and 
are designed to rest or stand on other furniture. This may be noted 
by an examination of plaintiff’s catalogs which show that the castle 
bar, and the executive roll top desk bar, are either placed on the 
floor, or are standing on top of another article or shelf. The catalog 
states that the executive roll top desk bar is a ‘‘wall hanging or table 
top bar.” Plaintiff’s witness, Mr. Shulman, testifying about the execu- 
tive roll top desk bar stated that ‘‘vou can put it on a fiat surface 
also.”’ As for the keg bar it may be noted that it contains a handle at 
the top to facilitate its being carried from place to place. An examina- 
tion of the nature and design of the samples of the imported bars 
compels the conclusion that it is most unlikely that they would be 
used as “kitchen cabinets.” 

Since the court finds that the bars in issue are not “kitchen cabi- 
nets,” there is no basis for a finding that they are “similar cupboards.” 
Furthermore, the court need not consider defendant’s contention that 
the bars are of comparatively minor importance so far as use, comfort 
and convenience are concerned. 

On the question, therefore, whether the bars are “‘furniture’’ under 
the tariff schedules, it is the determination of the court that the 
plaintiff has failed to prove the correctness of its claimed classification, 
and its claim is therefore overruled. 

Plaintiff's “entireties” claim 

On the second question presented, whether the bars are dutiable as 
entireties with the glassware with which they were imported, plaintiff 
states that it has successfully proven that the bars and the glassware 
comprise a single article of commerce. Hence, plaintiff contends that 
they should be treated as an entirety for tariff purposes. It bases its 
contention on the physical and testimonial evience that each of the 
bars together with the glassware was imported, designed, purchased, 
priced, advertised, sold at wholesale and retail, and used as a unit. 

Defendant asserts that the record falls short of establishing that 
the bars and glassware were designed as a unit. Moreover, defendant 
submits that the facts fail to show that there has been a merger of 
their functions creating a new article of commerce as required by the 
customs law doctrine of entireties. 

In support of its contention, plaintiff argues that the facts closely 
resemble those of three recently decided cases: Miniature Fashions, 
Inc. v. United States, 54 CCPA 11, C.A.D. 894 (1966), The Nissho 
American Corp. v. United States, 64 Cust. Ct. 378, C.D. 4005 (1970), 
appeal dismissed, 57 CCPA 141 (1970) and A. N. Deringer, Ine. v. 
United States, 71 Cust. Ct. 103, C.D. 4482 (1973). 
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In the Miniature Fashions, Inc. case, the imported merchandise 
consisted of “cabana sets” described as “two-piece shirt-short sets.’’ 
The appellate court, reversing the decision of this court, held that the 
garments were classifiable as an entirety since the evidence estab- 
lished that they were designed as a unit, mtched as to color, print and 
fabric, imported as a unit and pinned together, invoiced as a unit, and 
sold as a unit both in wholesale and retail channels. 

On the authority of the Miniature Fashions case, this court decided 
that the merchandise in the Nissho and Deringer cases was also 
properly dutiable as entireties. 

In the Nissho case, the imported merchandise consisted of shirts, 
which weve part of a shirt and longie set. They consisted of a boy’s 
plaid flannel shirt and corduroy pants lined with the same plaid 
material as the shirt, and having the pocket trimmed with the same 
material. They were designed, purchased, imported, invoiced, adver- 
tised, and sold at wholesale and retail as a unit, and not separately. 

The merchandise in the Deringer case consisted of so-called “bra- 
kini’” sets. The sets consisted of unstructured brassieres of stretch 
material intended to fit all, or a number of sizes, and bikini pants. 
They were matched as to fabric, color, print, and trim, and were 
imported in sets. Each set, sold at wholesale and at retail as a set on 
a hanger, was designed as a unit to be worn together. They were 
offered in sets to satisfy a consumer demand for coordinated under- 
wear. The upper portion was distinct from sized and structured 
brassieres which were sold separately. 

Defendant submits that the facts of the Miniature Fashions and 
Deringer cases are clearly distinguishable from those presented here. 
It indicates that the merchandise in the cases cited was matched 
clothing and, when coordinated by color, print and fabric, created a 
new article of commerce. The bars and the glassware are not “matched” 
in any corresponding way. In the present case the components of the 
unit retain their separate and distinct functions: the bars for serving 
and storing beverages and the glasses for drinking. 

Numerous cases can be readily cited that discuss the customs law 
doctrine of entireties. Although the doctrine may be formulated 
clearly, its application is not always free from doubt. The difficulty of 
application is noted in Lafayette Radio Electronics Corp. v. United 
States, 57 CCPA 62, C.A.D. 977, 421 F. 2d 751 (1970) wherein the 
Court of Customs and Patent Appeals stated: 

“* * * there are no ironclad rules of universally applicable 
principles for determining whether merchandise should. be classi- 
fied and dutied as entireties. * * *” 57 CCPA at 66. 
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As stated by the appellate court in the Miniature Fashions case: 


“The lower court stated, and we agree: 


‘The difficulty which is experienced in this type of case is 
not so much the formulation of a workable rule as it is the 
application of the provisions thereof to a given factual 
situation. Where it is apparent that the components of an 
importation have no useful function until joined into a single 
entity, it is, of course, relatively easy to say that the result 
constitutes an entirety. Where, however the several com- 
ponents of a unit are to any extent alone susceptible of a 
separate use, the question of ‘whether their indiv idual identi- 
ties are subordinated to the newly created entity is not so 
readily answered.’ ” 54 CCPA at 15. 

Nevertheless, a useful formula, which has often been cited with 
approval, is found in Donalds Lid. v. United States, 32 Cust. Ct. 310 
315, C.D. 1619 (1954), wherein it was stated: 

“* * * Tf what is imported as a unit is actually and commercially 
two or more individual entities which, even though imported 
joined or assembled together, nevertheless, retain their individual 
identities and are not subordinated to the identity of the com- 
bination, duties will be imposed upon the individual entities in 
the combination as though they had been imported separately. 
Conversely, if there are imported in one importation separate 
entities, which by their nature are obviously intended to be used 
as a unit, or to be joined together by mere assembly, and in such 
use or joining the individual identities of the separate entities are 
subordinated to the identity of the combined entity, duty will 
be imposed upon the entity they represent.” 


The testimony of plaintiff’s witnesses is to the effect that the bars 
‘were imported with the glassware packed separately, and placed inside 
the bar; they were sold to plaintiff’s customers as a unit; retailers 
displayed and sold them together; and they are used together. When 
broken glasses have to be replaced, they must be bought from the 
plaintiff since identical glasses are not available elsewhere. If a cus- 
tomer found a shot glass broken after he opened the keg bar, he would 
not return the entire bar in order to obtain the replacement for the 
broken glass, and “the value of the entire bar is not lost because one 
of the shot glasses is broken.’’ Depending upon the circumstances, 
there may or may not be a charge for the replacement glasses. The 
plaintiff orders and purchases the glasses separately from the bars. 

On the doubtful question whether the bars and glassware were 
designed as a unit, plaintiff’s first witness, Mr. Shulman, testified that 
he did not participate in the design of the merchandise, nor did he ever 
visit the production facilities in Japan. 








I 
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The other witness, Mr. Baller, on direct examination, testified 
that the bars were designed as a unit with the glassware. On cross- 
examination, however, his testimony was inconclusive and less certain. 
When asked if the glassware was designed as a unit with the bars, he 
replied: ‘They are not designed for any particular bar insofar as it 
determines the various sizes that we have.” 

During cross-examination, the witness also testified that the 
glassware was chosen from catalogs or from submitted samples; all 
of the glasses in the bars, with the exception of the executive roll top 
desk bar, were interchangeable; the bars and glassware and the tools 
are not produced in the same factory in Japan; the plaintiff does not 
purchase the imported articles from the manufacturers but through an 
agent who submits to plaintiff the unit price for the articles which 
are bought in a “package deal.’ From all of the testimony, some of 
which is ambiguous and unconvincing, the court cannot find that 
plaintiff succeeded in establishing that the bars and glassware were 
designed as a unit. 

Even apart from the question whether the bars and glassware 
were designed as a unit, the facts in the present case differ substantially 
from those upon which plaintiff relies. In the Miniature Fashions 
case, if one of the parts in the ‘‘cabana set’? was damaged, the entire 
set had to be returned for credit or replacement. One component 
of the set had no value without the other. In the present case, when a 
glass was broken, it was returned alone without the bar, and the 
replacement of the glass had no effect upon the value of the bar. 

The component parts of the “cabana set” (the shirt and shorts) in 
the Miniature Fashions case; the shirt and longie set (the shirt and 
pants) in the Nissho case; and the ‘‘bra-kini” set (the brassiere and 
bikinni) in the Deringer case were subordinated to the whole having a 
single use, and when combined, created a new article of commerce. 
Moreover, in Miniature Fashions and in Deringer, the parts, when 
combined, became known in the trade by a new name, viz., “cabana 
set” and “‘bra-kini set.”’ In the present case, the facts do not show 
that the component parts, the bars and the glassware, have been 
subordinated to create a new article of commerce which bears a name 
different from any of its parts. In view of the factual differences, the 
cases cited by plaintiff are not authority for the classification of the 
bars and glassware as entireties. 

It cannot be disputed that the bars and glassware are separate, and 
perform their usual functions. The bars are attractive and can be 
used in the home or office as decorative articles, or for the storage and 
service of beverages. The glasses of various sizes are interchangeable 
and can be placed in any one of the bars in which they fit. Additionally, 
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glass, when removed from the bars, can be used for the same purpose 
as any other glass. 

On the exhibits and testimony of record the court finds that the 
bars and glassware retain their separate identity and function. This 
conclusion is supported by two additional cases recently decided by 
this court: Mobilite, Inc. v. United States, 70 Cust. Ct. 359, C.R.D. 
73-11, 358 F. Supp. 267 (1973) and Novelty Import Co., Inc. v. United 
States, 67 Cust. Ct. 447, C.D. 4318 (1971). 

In the Mobilite case the merchandise consisted of electric light 
bulbs and lamps which were unassembled but packed together for 
shipping purposes. They were classified as entireties under item 
653.39 of the tariff schedules which provides for ‘‘other’’ illuminating 
articles. Plaintiff claimed that the lamps and bulbs should have been 
liquidated separately, the lamps under item 653.39, and the bulbs 
under the co nomine provisions for bulbs in items 686.90 and 687.30. 
Defendant contended that the bulbs were correctly classified as a 
single entity with their lamps. 

In holding that they were improperly classified as entireties under 
item 653.39, the court rejected defendant’s argument that both the 
“power source” (lamp) and “illuminating factor” (bulb) comprise 
an illuminating article, and thus were a single entity when imported 
together. The court reasoned that the bulbs were the same as those 
which were bought and sold in the United States as separate articles. 
They had a separate commercial value, and, although placed to- 
gether and shipped with the lamps, they retained their separate 
tariff identities. 

In the Novelty Import case the importation consisted of a standard 
key chain that was attached to a ‘“Nud Nick,” a small animated 
head resembling an imp. The appraisement of the merchandise was 
predicated on the basis that it constituted an entirety. In overruling 
the appraisement, Judge Maletz wrote the following which is pertinent 
to the present case: 


«“* * * The independence of these components is readily apparent 
from a casual examination of the sample. Indeed, the key chain 
to which the ‘Nud Nick’ head is attached is by design, function 
and actual use a general purpose article which has obvious 
multiple uses in conjunction with numerous articles. See e.g., 
Gene Miller, Atwood Imports, Inc. v. United States, 59 Cust. Ct. 

212, C.D. 3125 (1967), dismissed and remanded on rehearing 63 
Cust. Ct. 452, C.D. 3934 (1969). Thus, the court can take judicial 
notice of the fact that in addition to or in conjunction with its 
use as a key chain, the key chain utilized with the imported 
‘Nud Nick’ head is of a type that has been used with such diverse 
items as police whistles, sink stoppers, miniature flashlights, 
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umbrellas, etc. What is more, the ease with which the key chain 
can be detached from the ‘Nud Nick’ head provides indication 
that the two components herein, the key chain and the head, 
have not lost their separate commercial identities. For it is quite 
apparent that should a key chain become defective, another 
key chain of like construction or even a piece of string could be 
used in lieu thereof. Similarly, the novelty nature of the ‘Nud 
Nick’ head is not destroyed by its removal from the key chain.” 
67 Cust. Ct. at 449. 

The same may be said in the present case. Not only are the glasses 
“general purpose articles,’ but when removed from the bars they 
retain their separate identity and utility. The novelty nature of the 
bars is not affected by removal of the glassware; nor is the independence 
of the book, wonder, and cask bars affected by the addition of the 
bar tools or the ice buckets and tongs. Furthermore, the tools, and 
the ice buckets and tongs are also fully independent, and may be used 
for their intended purpose with or without any bar. 

From the foregoing, it is the determination of the court that the 
independence of the bars, glassware and tools (and the ice buckets 
and tongs of the cask bars) is fully retained, and consequently, they 
are not an entirety for tariff purposes. 

Accordingly, plaintifi’s claims that the bars are classifiable as 
entireties with the glassware, or with the glassware and tools, or with 
the glassware, ice buckets and tongs, are overruled. 


Plaintiff's “sets” claim 


The third question to be resolved is whether the book bars and 
the wonder bars, together with their glassware and bar tools, were 
improperly classified as ‘sets’ within item 651.75 of the tariff schedules 

Plaintiff claims that the book and wonder bars should have been 
classified ‘‘as entireties, with their glassware and tools, as boxes, 
cases, or chests of wood under item 204.40, or, as separately dutiable 
articles, under the same provision, with the glassware being classified 
under either item 546.50 or 546.54, depending upon its value.” 


Item 651.75 of the tariff schedules reads as follows: 


“Sets (except sets specially provided for) which 

include two or more of the tools, knives, forks, 

spoons, or other articles provided for in 

different rate provisions of this subpart_-_---- The rate of 
duty applica- 
ble to that 
article in 
the set 
subject to 
the highest 
rate of 
duty.” 
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As stated previously, the book bars were imported with bar tools, 
consisting of a corkscrew, bottle opener, spoon and a strainer, packed 
together in a cardboard box which was placed in the lower drawer 
of the bar. The wonder bars contained a similar assortment, except 
that a pick was included instead of a strainer. These bar tools were 
the articles which the customs officials found brought the entire 
importation consisting of bars, glassware, and tools, within item 
651.75 of the tariff schedules, and therefore subject to the rate of 
duty applicable to its highest component, viz., the glassware. 

Plaintiff urges that the ‘‘sets’’ provision embraces only sets similar 
to the bar tools of the present case, or sets of knives, forks and spoons. 
Plaintiff submits that the combination of the bar tools and glassware 
is a collection of dissimilar articles and, therefore, does not come 
within the purview of that tariff provision. 

Defendant contends that, in the adoption of the ‘‘sets” provision, 
it was not the intention of Congress to restrict it to similar items, and 
urges that it also includes items that naturally complement one 
another in use. 

In support of their respective positions, the parties call the court’s 
attention to certain excerpts from the Summaries of Trade and Tariff 
Information (1968), Schedule 6, Volume 6, and to the case of Tanross 
Supply Co., Ine. v. United States, 58 CCPA 26, C.A.D. 1000, 433 F. 
2d 1332 (1970). 

The quotation from the “1968 Summaries,” cited by the parties, at 
page 148 reads as follows: 


“The sets covered by this summary (TSUSA item 651.7560) 
are those having two or more of the tools provided for in the 
aforementioned subpart 3E; these sets may include items not 
provided for as separate articles under subpart 3E. Sets composed 
wholly of knives, forks, and spoons, and pedicure and manicure 
sets are covered in separate summaries in this volume (6:6). The 
following are typical of the sets covered in this summary: Bar- 
becue sets consisting of a turner, fork, tongs, basting brush, and 
box; kitchen tool sets consisting of a potato masher, icing spatula, 
basting spoon, turner, ladle, pot fork, and rack; carpenters’ sets 
containing a screwdriver, hammer, adjustable wrench, measuring 
tape, combination pliers, utility knife, and putty knife; bar sets 
containing an ice pick, double jigger, spoon, can and bottle 
opener, strainer, corkscrew, stand, and box; miniature garden 
tool sets consisting of a fork, spade, and cultivator; file sets; 
ignition wrench and plier sets; and sets of scissors. Cases, boxes, 
or containers of the types ordinarily sold at retail with the tools 
or other articles in the set are classifiable with such articles if 
imported therewith.” 
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Plaintiff cites the explicit reference to ‘‘bar sets’ as “typical” of the 
sets intended by Congress to come within the purview of the tariff 
provision, and emphasizes that the articles described are similar to 
those contained in the bar tools sets in this case. 

Defendant, on the other hand, quotes the phrase: ‘‘Cases, boxes, or 
containers of the types ordinarily sold at retail with the tools or other 
articles in the set are classifiable with such articles if imported there- 
with.” It contends that these words reveal the congressional intent 
to include in the “sets” provision articles other than those enumerated 
in subpart 3E when they are associated in use with one another. 

While the Summaries of Trade and Tariff Information, published 
by the United States Tariff Commission, are not controlling of con- 
gressional intent, they are persuasive for the purpose of resolving 
doubtful questions relating to the meaning and scope of tariff provi- 
visions. It is apparent from the Summaries that the “sets” provision 
of item 651.75 may include articles not provided for as separate 
articles in the tools, cutlery, forks and spoons provision of subpart 
3E. Furthermore, contrary to plaintiff’s view, the inclusion in “typical 
sets” of a double jigger and stand, as part of a bar set, and a measuring 
tape, as part of a carpenter’s set, inter alia, is indicative of an intention 
to include in item 651.75 sets having dissimilar items which are usually 
associated in their use, and complement one another. 

An examination of the wonder bars and book bars indicates that 
they were designed to hold glassware and bar tools. It is clear that 
each of these articles was intended to be used in conjunction with, and 
to complement one another in the storage, preparation and serving of 
beverages. The bars have shelves, either straight or pre-drilled, to 
hold both glasses and decanters. The book bar is equipped with 
several permanent clamps designed to hold the bar tools. In the wonder 
bar they may be stored in a bottom drawer. A novelty feature of the 
wonder bar is that it automatically opens when the bottom drawer is 
pulled out. 

An examination of the bars, together with a study of the Summaries 
of Trade and Tariff Information and the Tanross case, lead to the 
conclusion that the merchandise was properly dutiable as classified by 
the customs officials. 

The merchandise in the Tanross case was described as “#1000 Ed- 
ucational Kits and #1553 Microscope Dissecting Kits.’? While both 
“kits” were classified under item 651.75, they presented different 
questions, and were separately discussed by the appeals court. In 
the present case both parties rely upon that portion of the appellate 
decision which dealt with the “#1000 Educational Kits.” 
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The “Educational Kits” consisted of laboratory beakers, test tubes, 
chemicals, a plastic-handled knife, a needle probe, a dissecting board, 
an instruction book, and other items used in the preparation of speci- 
mens for viewing under a microscope, but did not contain a micro- 
scope. The collector found that the plastic-handled knife and the 
needle probe brought the entire kit under the duty rate provision 
applicable to the plastic-handled knife. 

There were two questions to be resolved. First, were the entire 
kits “sets’’ within the meaning of item 651.75, or were the plastic- 
handled knife and the needle probe, themselves, ‘‘sets.’”’ Second, should 
imported articles be classified as “sets” under this tariff item when 
the unit by which the goods are imported and sold, both at wholesale 
and retail, contains two or more of the articles enumerated in different 
rate provisions in subpart 3E, but also contains many other articles 
not provided for in that subpart. 

In affirming the holding of this court, that the “#1000 Educational 
Kits’ were “‘sets’’ within the meaning of the tariff item, the Court 
of Custom and Patent Appeals enunciated a test or standard which 
is applicable here. The court said: 


“‘As the court below noted, ‘Item 651.75 of the Tariff Schedules 
of the United States with which we are here concerned projects 
a new concept in the assessment of import duties.’ The word 
‘sets’ as used therein certainly is not, as Tanross would have u 
hold, simply a synonym for ‘entireties,’ but it is not easy to say 
just what Congress did mean when it used the word. There is 
very little legislative history to guide us in interpreting this new 
provision, but what there is in no way suggests that the word 
‘set’ should be given, in this context, any meaning other than its 
usual meaning of ‘A number of things of the same kind ordinarily 
used together; a collection of articles which naturally comple- 
ment each other, and usually go together; an assortment; a 
suit; as, a set of chairs, of china, of books, of teeth, etc.’ Webster’s 
New International Dictionary (2d ed. 1956). Since the #1000 
Educational Kits are ‘a collection of articles which naturally com- 
plement each other, and usually go together,’ all being items used in 
connection with the preparation of specimens for viewing under 
& microscope and not being simply an aggregation of disparate 
articles imported together for shipping convenience, we agree 
with the court below that they are ‘sets’ within the meaning of 
TSUS Item 651.75.” (Emphasis added in part.) 58 CCPA at 


30-31. 

The two bars, together with their glassware and bar tools, to borrow 
the words of the appellate court, are not “simply an aggregation of 
disparate articles imported together for shipping convenience.” 58 
CCPA at 31. They are clearly “a collection of articles which naturally 








58 CUSTOMS COURT 


complement each other, and usually go together.” Jd. at 30-31. The 
bars, glassware and bar tools comprise a multifunctional unit for the 
decorative display of articles used to store, prepare and serve bever- 
ages. Indeed, plaintiffs illustrative catalogs depict all of the articles 
as being offered for sale together. 

This determination is also in accord with the holding in the case of 
United States v. Mark Cross Co., 4 Ct. Cust. Appls. 274, T.D. 33489 
(1913). In the Mark Cross case the question pertained to the meaning 
of the term “‘set’’ as used in paragraph 452 of the Tariff Act of 1909. 
The merchandise consisted of certain leather cases, boxes and bags 
fitted with toilet or other articles, designed for one’s personal use and 
convenience. The court held that any combination of toilet articles, 
in cases and boxes, came within the definition of ‘traveling set’’ pro- 
vided they were made up to be carried by the traveler, and were de- 
signed for the toilet or care of his person or clothing while traveling. 

These authorities lead to the conclusion that the book bar and 
wonder bar, together with their glassware and bar tools, were properly 
classified under item 651.75 of the tariff schedules. Since plaintiff has 
not borne its burden of proof that they were incorrectly classified, its 
claim is overruled. 

As a consequence of this determination an importer is made to pay 
the higher rate of duty for importing articles in a set, which, if im- 
ported separately, would bear a lower duty. Although this may seem 
inequitable and anomalous, it is clearly a policy determination within 
the exclusive province of the Congress. See Authentic Furniture 
Products, Inc. v. United States, 68 Cust. Ct. 204, 210, C.D. 4362, 
343 F. Supp. 1372, 1377, aff'd, 61 CCPA 5, C.A.D. 1109, 486 F. 2d 
1062 (1973), and cases cited therein. That the question was considered, 
and the result reflects the policy judginent of the legislature, may be 
gleaned from the following explanation found in the Explanatory and 
Background Materials, Tariff Classification Study, Schedule 6 (1960) 
(at page 200): 


“Ttem 651.75 is a new provision covering sets which is not 
derived from any specific provisions of the current tariff act. It 
is designed primarily to facilitate customs administration. Many 
articles of types provided for in this subpart are bought and sold 
as sets, and this proposed provision acknowledges this fact and 
provides realistically therefor. Although this provision would 
apply to the entire set the highest rate applicable to any article 
in the set, this would not impose undue hardship on importers 
inasmuch as they could always import the various articles and 
obtain the regular rates if they deferred the packaging of them 
as sets until after importation. It is significant to note that the 
at provision corresponds with a standard provision of the 

russels Nomenclature.” 
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In areas of unquestioned constitutional authority, the judicial func- 
tion to interpret and apply statutes does not include the power to 
judge their wisdom, or the legislative policy that prompted their 
enactment. 

In view of the foregoing, it is the determination of the court that 
the plaintiff has not rebutted the statutory presumption of correct- 
ness, and has failed to establish that: 

1. the wine racks, the keg bars, the castle bars, the tavern bars, 
the executive roll top desk bars and the bookshelf bars are “furni- 
ture,” within the meaning of that term as used in the tariff schedules; 

2. the bars are dutiable as entireties with the glassware, or with the 
glassware and tools, or with the glassware, ice buckets and tongs, 
with which they were imported; and that 

3. the book bars and wonder bars were improperly classified as 
“sets” together with their glassware and tools. 

Plaintiff’s claims are overruled, and the classifications of the cus- 
toms officials are sustained. 

Judgment will issue accordingly. 
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Newman, Judge: Pursuant to rules 4.7(b)(1) and 4.12, defendant 
has moved to dismiss this civil action on the ground that plaintiff 
had no standing to file protest No. 0712—3-000550 under 19 U.S.C. 
§ 1514 (1970), and therefore the court lacks jurisdiction under 28 
U.S.C. § 1582 (1970). In opposition to defendant’s motion, plaintif 
has submitted a memorandum of law and two supporting affidavits. 

I have concluded that plaintiff had the statutory right to file a 
protest. Accordingly, this court has jurisdiction and defendant’s 
motion to dismiss is denied. 

The pertinent statutory provisions read: 

19 U.S.C. § 1514(b)(1) (1970): 

a 
(1) * * * protests may be filed by the importer, consignee, 


or any authorized agent of the person paying any charge or 
exaction * * * 


6U 
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28 U.S.C. § 1582(c) (1970): 

(c) The Customs Court shall not have jurisdiction of an action 
unless (1) * * * a protest has been filed, as prescribed by 
section 514 [19 U.S.C. § 1514] of the Tariff Act of 1930, as 
amended, * * *. 

I. 


In 1972 plaintiff, then doing business as Hilts-Willard Glove 
Corporation for purposes of certain transactions, imported gloves 
through the port of Champlain-Rouses Point, New York. Entry 
No. 123020 of October 20, 1972 was made for plaintiff’s account 
by A. N. Deringer, Inc., a licensed customs broker. The commercial 
and special customs invoices show that Hilts-Willard Glove Corpora- 
tion was the actual purchaser and owner of the imported merchandise. 
However, no owner’s declaration or superseding bond was _ filed 
by Deringer in accordance with 19 U.S.C. § 1485(d) (1970) and 19 
CFR § 8.18(d) (1970). In short, Deringer was the ‘nominal consignee” 
and importer of record, whereas Hilts-Willard Glove Corporation 
was the “ultimate consignee” and actual importer. Protest No. 
0712—3-000550 dated December 17, 1973 and covering consumption 
entry No. 123020 was filed in plaintiff’s name by its counsel, Sharretts 
Paley. 

R. L. Bronson, an attorney-in-fact for A. N. Deringer, Inc., sub- 
mitted a supporting affidavit executed on October 13, 1976, averring: 
on October 20, 1973 affiant made entry No. 123020 for plaintiff, then 
doing business as Hilts-Willard Glove Corporation (its name prior 
to a merger in early 1972); in entry No. 123020, Deringer was the 
importer of record and nominal consignee; the importationof gloves 
was ultimately consigned to plaintiff; there was no owner’s declaration 
or superseding bond filed in connection with the entry; Deringer 
paid the duties, and in turn, was reimbursed for the payment by 
plaintiff; further, that “[wle acknowledge that Mohawk Recreation 
Products, Inc. is the real party-in-interest and ultimate consignee in 
a commercial sense in all instances where we have acted as Customs 
brokers for Mohawk Recreation Products, Inc. or its predecessor 
Hilts-Willard Corp., irrespective of whether an owner’s declaration or 
superseding bond was filed’’; plaintiff acted as agent for Deringer in 
filing the protest, and Deringer has ratified plaintiff’s action; “|[ajt 
all times, A. N. Deringer, Inc. and Mohawk Recreation Products, 
Inc. have been in agreement as to the filing of this protest by Mohawk 
Recreation Products, Inc. through its attorneys, Sharretts, Paley, 
Carter and Blauvelt, P.C.”; and that upon refund of any duties 
resulting from a successful prosecution of this action, Deringer would 
forward the refund to plaintiff. 
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Additionally, Thomas E. Haley, plaintiff’s treasurer, submitted a 
supporting affidavit executed on October 5, 1976, stating that on 
January 31, 1972 Hilts-Willard Glove Corporation was merged with 
Mohawk Products, Inc. and became known as Mohawk Recreation 
Products, Inc.; after the merger plaintiff continued to do business as 
Hilts-Willard Glove Corporation in order to wind up transactions 
commenced prior to the merger; at the time of making entry No. 
123020 plaintiff was still doing business under the name of Hilts- 
Willard Glove Corporation for purposes of that transaction: and that 
by virtue of the merger, plaintiff acquired all of the rights, liabilities 
and interests of Hilts-Willard Glove Corp. 


9 


ame 


Defendant urges that this action be dismissed for lack of jurisdiction 
on the ground that Deringer, who made the entry, was the proper 
party to file the protest. In the event this motion to dismiss should 
be denied, defendant “requests that its right to depose the affiants, 
Mr. Bronson and Mr. Haley, as to the matters contained in their 
affidavits, be preserved”. 

Plaintiff responds that it is a real party-in-interest inasmuch as it is 
the only party which stands to benefit from a recovery of excessive 
customs duties. Further, plaintiff contends that it filed the protest as 
agent of the importer of record, and that such filing has been ratified. 


3. 


The sole question for determination is whether plaintiff had the 
right to file a protest, either on its own behalf or as agent of the im- 
porter of record. 

The courts have ‘consistently permitted” the actual owner and 
ultimate consignee of the imported goods to file protests on its own 
behalf. In this connection, the following pertinent observations by 
Judge Miller of our appellate court, concurring in United States v. 
Wedemann & Godknecht, Inc., a/e Atwater Throwing Co., 62 CCPA 86, 
93-94, C.A.D. 1151, 515 F. 2d 1145 (1975), are apposite: 


The courts have consistently permitted the owner-importer of 
the merchandise or his agent to protest the decision of the collector, 
even though such owner-importer or agent (or both) was not so 
identified in the entry papers, upon proof of identity at the trial. 
See United States v. Hannevig, 10 Ct. Cust. App. 124, T.D. 
38384 (1920); Adolco Trading Co. v. United States, 71 Cust. Ct. 
145, C.D. 4487 (1973); Great Lakes Foundry Sand ‘Co. v. United 
States, 15 Cust. Ct. 256, Abs. 50442 (1945); Bernstein v. United 
States, 59 Treas. Dec. 870, T.D. 44800 (Cust. Ct. 1931); Davies, 
Turner & Co. v. United States, 58 Treas. Dec. 1216, Abs. 14407 
(Cust. Ct. 1930); Gray v. Lawrence, 10 F. Cas. 1031 (No. 5,722) 
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(C.C.S.D.N.Y. 1853). The import of these decisions is that, 
for purposes of section 514, a protest may be filed by one who 
proves that he is the real party in interest or his agent. Thus, in 
Bernstein, supra, the concurring opinion quoted the following 
portion of Chief Justice Taney’ s opinion in Mason v. Kane, 
16 F. Cas. 1044 (No. 9,241) (C.C.D. Md. 1851): 


We see no inconvenience that can arise to the collector, or the 
public, by permitting the owner to maintain the suit in his own 
name, instead of suing in the name of his agent or consignee; the 
payment by the consignee, is the payment by the principal; and 
the protest of the consignee, the protest of the principal, if he 
thinks proper to adopt it. We think the practice in some of the 
circuits has sanctioned suits by the foreign owner, in cases of 
this description; and as this practice is consistent with a fair 
construction of the act of 1845, and no injustice or inconvenience 
can arise from it, the court are of opinion, that this objection 
must be overruled. 


In T. W. Holt & Company v. United States, 28 Cust. Ct. 504, Abs. 
56756 (1952), aff'd, 41 CCPA 8, C.A.D. 522 (1953), the plaintiff 
moved to punish certain officials of the Bureau of Customs for con- 
tempt in not complying with a judgment of the Customs Court 
granting plaintiff’s petition for remission of additional duties under 
section 489 of the Tariff Act of 1930 (92 Treas. Dec. 226, Abs. 54422 
(1957)). The customs officials, who plaintiff sought to have held in 
contempt, allegedly refused to refund duties to plaintiff pursuant to 
the court’s judgment. Ostensibly, the reason for withholding a refund 
from the plaintiff was that the entries were made in the name of a 
customhouse broker (Kenneth Kittleson), and the latter filed no 
owner’s declaration pursuant to section 485(d) of the Tariff Act. 
Thus, according to the Bureau, any refunds found to be due were 
payable to Kittleson, the importer of record, rather than to plaintiff, 
the ultimate consignee. 

In determining whether, in withholding a refund of duties from the 
plaintiff, the officials had committed contempt the court noted that 
pursuant to sections 483 and 485(d), the importer of record (Kittle- 
son) was liable for payment of duties and therefore was the person 
entitled to recover them. Significantly, the court further held (28 
Cust. Ct. at 507): 


Nevertheless, T. W. Holt & Company, as the actual importer 
of the merchandise at bar, had a right accorded by the provisions 
of rule 29, supra, to petition this court for the remission of the 
additional duties assessed by the collector. Moreover, it is essen- 
tial that such a right be extant for the protection of an importer 
against the possible defection of a disinterested, negligent, or bank- 
rupt nominal consignee. [Emphasis added.] 
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While section 489 was silent concerning who could file a petition 
for remission, rule 29 of the court then in effect provided that peti- 
tions must be signed and filed by the importer, consignee, or agent. 
Thus, the clear implication of the court’s holding in Holt is that the 
ultimate consignee and actual owner of the goods may be deemed an 
importer or consignee for purposes of suing for a refund of duties. 

Plainly, the rationale of Holt—that the right to petition was essen- 
tial “for the protection of an importer against the possible defection 
of a disinterested, negligent, or bankrupt nominal consignee’’—is 
applicable here to the right to file a protest. 

Moreover, in determining that the customs officials had not 
committed contempt, the court emphasized that its judgment was 
‘inno sense of the word either a money judgment or a specific direction 
to the United States or to the collector of customs to pay the refund 
determined to be due to the particular party plaintiff.’ Similarly, in 
classification cases the court does not enter a money judgment against 
the Government or issue a specific direction as to whom a refund that 
is due should be paid. Consequently, following the rationale in 
Holt, the nominal consignee’s liability for duties and entitlement to 
the payment of any refund do not foreclose a protest by the ultimate 
consignee and actual owner of the goods. 

In Control Data Corporation v. United States, 61 CCPA 109, C.A.D. 
1132, 499 F. 2d 1304 (1974), the appellate court upheld the juris- 
diction of this court, notwithstanding that appeals for reappraisement 
were filed by the ultimate consignee (Control Data) rather than by 
the importer of record (Norman G. Jensen, Inc., a customs broker). 
Although the Government did not challenge the court’s jurisdiction, 
the jurisdictional issue was raised in this court by Judge Richardson 
sua sponte. See United States v. Control Data Corporation, 69 Cust. 
Ct. 274, A.R.D. 310, 352 F. Supp. 1392 (1972). 

See also my opinion in Hancock Gross Mfg., Inc. v. United States, 
75 Cust. Ct. 188, C.R.D. 75-6, 400 F. Supp. 813 (1975), and the cases 
cited therein, wherein defendant’s motion to dismiss the ultimate 
consignee’s protest for lack of jurisdiction was denied. 

While the line of authority discussed above clearly supports 
plaintiff’s right to file a protest on its own behalf, nevertheless it 
appears that plaintiff heavily relies upon the Bronson affidavit, citing 
Wedemann & Godknecht, supra, and Baylis Brothers Co., ete. v. United 
States, 75 Cust. Ct. 89, C.D. 4611, 400 F. Supp. 940 (1975), as dis- 
positive of the question of agency and ratification. 

In challenging the factual and legal basis of the asserted agency 
relationship and ratification, defendant relies upon a number of 


c 


non-customs cases enunciating principles of the law of agency. 
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However, as may be noted from the following pertinent comments of 
Judge Rich of our appellate court in Wedemann & Godknecht, we are 
not dealing here with technical questions of agency law, but rather with 


the proper naming of parties under a procedural statute (62 CCPA at 
91-92): 


* * * The only question that remains is whether there was 
clear error in the lower court’s conclusion that appellee, in filing 
the protest, acted as the agent of the consignee. While there is no 
evidence of specific appointment of Wedemann & Godknecht, Inc., 
to act as agent of Allen Forwarding Co. in filing protests, it would 
have been a work of supererogation to have made such an 
appointment in view of the relationship of these customs brokers 
to each other and to the business of Farbenfabriken Bayer and 
its domestic customers. Those relationships were such as to 
reduce to an absurdity the strange statement in the Government’s 
brief that ‘‘Wedemann & Godknecht, Inc., was a stranger to the 
entry transaction * * *.”’ On the contrary, the facts demon- 
strate that Wedemann & Godknecht, Inc., was in the driver’s 
seat throughout, selecting out-port brokers to represent it and its 
client, employing lawyers to file protests as necessary, and 
generally looking after the customs business of FFB. Allen 
Forwarding Co. did not have to appoint it to file protests as its 
agent because Wedemann & Godknecht, Inc., was making the 
decisions, and when it filed the protests on the Philadelphia 
importations it must have done so as the agent of “‘the person 
paying such charge.” Although it did so without specific request or 
appointment, we think the “ratification” by Allen Forwarding Co. 
cleared up that question, both confirming the agency relationship 


within the meaning of section 514 and adopting the action taken as 
its own. 


We do not regard this as a technical question of agency law in 
the usual sense. Agency law as such is primarily concerned with 
contractual rights and liabilities, vicarious tort liabilities, ete.; 
what we are really concerned with here is customs law procedures, 
court pleadings, and the proper naming of parties in compliance 
with a procedural statute. The right at stake is the right to a judicial 
review, on which hangs the right to recover excess duty admittedly 
paid. In Wilmington Shipping Co. v. Unitrd States, 52 CCPA 76, 
79, C.A.D. 861 (1965), we expressed approval of the proposition 
stated in Lewis’ Sutherland on Statutory Construction, Sec. 717, 
that statutes giving the right of appeal are to be liberally con- 
strued in furtherance of justice. In Eaton Mfg. Co. v. United 
States, 60 CCPA 23, C.A.D. 1076, 469 F. 2d 1098 (1972), in 
which the sufficiency of a protest filed pursuant to section 514 
was involved, we said, 60 CCPA at 30, that “denial of jurisdiction 
for insufficiency of protest is a severe action which should be taken 
only sparingly” and construed the protest liberally. In spite of 
some uncertainty, we held it sufficient because it did not ‘im- 
pose any undue burden on the collector.” In Wells Fargo & Co. v. 
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United States, 7 Ct. Cust. Appls. 346, T.D. 36903 (1916), the 
predecessor of this court took a liberal view of the establishment 
of an agency relationship in the matter of filing a protest by 
Wells Fargo as a customhouse broker for an owner. The court 
said (p. 351-52): 
This is not a case which involves the binding force and effect 
of a contract made by an agent, but rather is a question of 
practice or procedure under a statute providing how an 
action may be instituted. 


In light of these principles and precedents and on the particu- 
lar facts of this case we find no error in the decision below. The 
record makes it clear that the Government was aware at all 
times that any refunds of excess duty paid were to go to Allen 
Forwarding Co., and thus did not suffer additional administra- 
tive burden from the manner in which these protests were filed. 
{Emphasis supplied in part.] 


In Baylis Brothers Co., etc., a customs broker (M. A. Graser-Rothe) 
entered merchandise for the account of the plaintiffs, the ultimate 
consignees. No owner’s declaration or superseding bond was filed by 
the broker. Plaintiffs filed the protests, and the sole issue was whether 
the court lacked jurisdiction under section 514. In support of their 
authority to file the protests as agents for the broker, plaintiffs sub- 
mitted an affidavit of the broker which reads substantially the same 
as the Bronson affidavit in the present case. 

Citing Wedemann & Godknecht, and relying upon the broker’s 
affidavit averring a ratification of the protests filed by plaintiffs, 
Judge Ford held that the protests were properly before the court,* 
stating (75 Cust. Ct. at 94): 


* * * Baylis Brothers Co., etc. in the instant case, are the actual 
importers who in fact, hired and directed the entry of the mer- 
chandise through their broker, M. A. Graser-Rothe. The affidavit 
of the broker in the instant case ratified the action of filing the 
protests as in the Wedemann case, supra. 


Here, as in Baylis, the Bronson affidavit indicates that plaintiff 
filed the protest as an agent of Deringer, and that plaintiff’s action in 
filing the protest was ratified by Deringer. Cf. Pasco Terminals, Inc. v. 
United States, 76 Cust. Ct. 204, C.D. 4658, 416 F. Supp. 1242 (1976) 
(appeal pending). 

In summary, then, I find that under section 514 plaintiff had stand- 
ing to file a protest, either on its own behalf, or if so advised, as an 
agent of the importer of record. On either basis, the court has juris- 
diction. Accordingly, defendant’s motion to dismiss is denied. 


*Since the appraisements were held to be void and the liquidations premature and void, the protests 
similarly were held prematurely filed and dismissed for appropriate administrative action. 
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Since plaintiff relies upon its standing as an agent in filing the 
protest, defendant’s right to depose the affiants, Bronson and Haley, 
as to the matters contained in their affidavits, shall be preserved, as 
defendant has requested. 
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Judgment of the United States Customs Court 
in Appealed Case 


DECEMBER 23, 1976 


ApprAL 75-29.—Unirep Srates v. THe Twin Wintrons.—CeEramic 
Ware Decantrers—NONBONE CHINAWARE DecANTERS—FINE- 
TRAINED STONEWARE Decanters—TSUS.—C.D. 4594 reversed 

June 10, 1976, C.A.D. 1171 (rehearing denied September 2, 1976). 
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Appeal to United States Court of 
Customs and Patent Appeals 


AppEAL 77-8.—Pasco TERMINALS, Inc. v. Untrep Stares.—DumpIiIna 
DutTIEs oN SULPHUR—STANDING TO FILE Prorests—DIsMIssaL 
For Lack or JurispicTion. Appeal from C.D. 4658, rehearing 
denied December 1, 1976 (C.D. 4676). 


This action involves the validity of the assessment of dumping 
duties on four entries of crude sulphur in bulk. Defendant-appellee 
moved pursuant to rule 4.7(b) (1) and (2) to dismiss the action for 
lack of jurisdiction on the ground that plaintiff-appellant was neither 
an importer, consignee or authorized agent within the meaning of 
section 514, Tariff Act of 1930, as amended (19 U.S.C. § 1514), and 
hence lacked standing to file the protests and, upon their denial, to 
invoke the jurisdiction of the Customs Court under 28 U.S.C. § 1582, 
as amended. Based upon the exhibits, entry papers and accompanying 
documents, the Customs Court found that plaintiff had failed to 
establish that it had standing under 19 U.S.C. § 1514 to file the 
involved protests and, consequently, had failed to meet the jurisdic- 
tional prerequisites of 28 U.S.C. § 1582(c)(1). Defendant’s motion to 
dismiss was granted and the action was dismissed. Plaintiff’s motion 
for rehearing was denied. 

Appellant in its notice of appeal stated in part: 


The issue presented on this appeal is whether, under the evi- 
dence submitted to the court below, Pasco has standing as (1) 
an importer, (2) a consignee, or (3) the agent of the person 
paying the charge or exaction under § 514 of the Tariff Act of 
1930. The resolution of this issue requires a detailed understanding 
of the contractual arrangements which went into effect upon 
Pane by U.S. Treasury of the Withholding of Appraiseme nt 

otice 


It is our contention that Pasco purchased the sulphur at 
portside in Mexico, entered the sulphur under its own name, 
while it owned the sulphur, and resold the sulphur to E. I. DuPont 
de Nemours after the sulphur had cleared U.S. Customs. Pasco 
contends that the Customs House broker, the firm of Dunnington 
& Arnold, of Philadelphia, Pennsylvania, which arranged entry, 
was its agent. Pasco in fact paid directly or through Dunnington 
& Arnold the dumping duties that were eventually imposed. 
We contend that the foregoing facts, which we will support, in 
detail in the brief we file in this Court, establish Pasco’s standing 
to sue under § 514 of the Tariff Act of 1930. 
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Pasco seeks to establish its standing in order to litigate in 
the U.S. Customs Court its objections to certain deductions 
that were made from the purchase price (in order to arrive at 
the adjusted purchase price which was then compared with the 
foreign market value in determing the extent of the dumping 
duty) and to litigate the constitutional and administrative 
validity of the hearing before the U.S. Tariff Commission where 
serious restrictions were imposed on the right to confront evidence 
material to the injury determination which the U.S. Tariff 
Commission made. If we prevail in this Court, we shall request 
that this case be returned to the U.S. Customs Court for a trial 
on the merits. 





| 
| 


ERRATUM | 


In Customs Bulletin, Vol. 10, No. 48, dated December 1, 
1976, in C.D. 4672, page 50, the fourth paragraph and the 
third line should read: 


| 
“a sum paid for a bona fide right obtained from the exporter | 
which is”’ | 











Index 
US. Customs Service 


Air commerce regulations; landing requirements for private aircraft arriving 
from areas south of the United States; sec. 6.14(e), C.R., amended__._ 77-24 


Importations by agencies and offices of the United States Government; 
Past 10: and Part: 340 C.s, reuieeds 2. oases ss oe ee 77-23 


Withdrawal of supplies for vessels; CF 5125, Application for Withdrawal of 
Bonded Stores for Fishing Vessel and Certification of Use; sec. 10.59(e), 
OO AA) 1G: ee as ene Rs es a ad As 77-25 


Court of Customs and Patent Appeals 


Rhodia, Inc. The United States: C.A.D. No. 
Chemical compound (N-Methyl Glucamine) ; classification___-_~_- 1181 


Customs Court 


Appeal to U.S. Court of Customs and Patent Appeals (p. 71): 
Appeal 77-8—Dumping duties on sulphur; standing to file protests; dismissal 
for lack of jurisdiction 


Chopped glass strands; fiber glass, C.D. 4679 
Construction: 
Customs Court Act of 1970, P.L. 91-271, C.D. 4680 
Rules of the U.S. Customs Court: 
Rule 4.7(b), C.D. 4680 
Rule 4.7(b) (1), C.R.D. 76-13 
Rule 4.12, C.D. 4680, C.R.D, 76-13 
Tariff Schedules of the United States: 
Item 204.40, C.D. 4681 
Item 206.97, C.D. 4681 
Item 207.00, C.D. 4681 
Item 540.71, C.D. 4679 
Item 546.50, C.D, 4681 
Item 546.52, C.D. 4681 
Item 546,54, C.D. 4681 
Item 651.47, C.D, 4681 
Item 651.75, C.D. 4681 
Item 654.10, C.D. 4681 
Item 727.35, C.D. 4681 
Item 770.10, C.D. 4679 
Item 774.60, C.D. 4679 
Schedule 7: 
Part 4, subpart A, headnote 1, C.D. 4681 
Part 12, subpart A: 
Headnote 1 (iii), C.D. 4679 
Headnote 2(ii), C.D. 4679 
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U.S. Code: 
Title 19, section 1514(b) (1), C.D. 4680, C.R.D. 76-13 
Title 28: 
Sec. 1582, C.R.D. 76-13 
Sec. 1582(c), C.D. 4680 


Definition (see Words and phrases) 
Dismissal for lack of jurisdiction, motion for; proper party, plaintiff not, C.R.D. 
76-13 


Entireties; wooden bars and glassware, C.D. 4681 


Fiber glass; chopped glass strands, C.D. 4679 
Fibrous glass: 
Plastic pipe flanges, C.D. 4679 
Reinforced plastic, C.D. 4679 
Furniture: 
Wine racks, C.D. 4681 
Wood products, C.D. 4681 
Wooden bars, C.D. 4681 


Judgment in appealed case (p. 70): 
Appeal 75-29—Ceramic ware decanters; fine-grained stoneware decanters; 
TSUS 


Legislative history: 
Summaries of Trade and Tariff Information, 1968, Schedule 6, Vol. 6, C.D 
4681 
Tariff Classification Study, 1960, Explanatory and Background Materials, 
Schedule 6, C.D. 4681 


Merchandise of different categories in one entry; separate protests may be filed, 
C.D. 4680 
Motion to: 
Dismiss for lack of jurisdiction; plaintiff not proper party, C.R.D. 76-13 
Sever and dismiss protests; separate protests involving the same entry, 
C.D. 4680 


Plaintiff not proper party; motion to dismiss for lack of jurisdiction, C.R.D. 76-13 

Plastic pipe flanges; fibrous glass, C.D. 4679 

Proper party, plaintiff not; dismissal for lack of jurisdiction, motion for, C.R.D. 
76-13 


Protest, agent of importer; right to file, C.R.D. 76-13 


Reinforced plastic; fibrous glass, C.D. 4679 
Right to file; protest, agent of importer, C.R.D. 76-13 


Separate: 
Categories of merchandise; separate protests involving the same entry, 
C.D. 4680 
Protests: 
Involving the same entry: 
Motion to sever and dismiss protests, C.D. 4680 
Separate categories of merchandise, C.D. 4680 
May be filed; merchandise of different categories in one entry, C.D. 4680 


INDEX 
Sets; wooden bars, glassware and tools, C.D. 4681 


Wine racks; furniture, C.D. 4681 
Wood products; furniture, C.D. 4681 
Wooden bars: 
And glassware; entireties, C.D. 4681 
Furniture, C.D. 4681 
Glassware and tools; sets, C.D. 4681 


Words and phrases: 

Agent of importer, C.R.D. 76-13 
Bar sets, C.D. 4681 
Chopped strands, C.D. 4679 
Designed: 

As a unit, C.D. 4681 

To be placed on floor or ground, C.D. 4681 
Mntireties, C.D. 4681 
Fiber glass, C.D. 4679 
Fibrous glass, C.D. 4679 
Furniture, C.D. 4681 
Kitchen cabinets, C.D. 4681 
Naturally complement each other, C.D. 4681 
Permanently fastened, C.D. 4681 
Real party-in-interest, C.R.D. 76-13 
Reinforced plastic, C.D. 4679 
Separate: 

Categories, C.D. 4680 

Identity, C.D. 4681 
Sets, C.D. 4681 
Similar cupboards, C.D. 4681 
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